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1999-2000 Display Advertising Rates 

Deadlines: 
The Defendent is published quarterly, 

four times a year. 
Reservations may be given at any time 

with the indication of what issue you would 
like the ad to mn in. 

Deadlines are two weeks prior to the 
printing date. 

Discount: 
Recognized advertising agencies are 

honored at a 15% discount off the 

( P r i c e s  a r e  p e r  i n s e r t i o n )  

Ad Size Per Insertion 
Full Page $400 
2/3 Page 350 

•r /2JA 1/2 Page 275 

& £ 1/3 Page 175 

Production Information 
Mechanical Requirements: 

Ad Size Width x Height 

Advertising Copy: 
Publisher requires "Camera Ready" art 
conforming to sizes shown at left. 

Full Page 71/2" 10" 
Art Charge: 

Full Page 

Minimum art charge is $75.00. Custom Two-Thirds Page 47/8" 10" 

artwork, including illustrations and logos, is Half Page (Vertical) 47/8" 7V4' 
available at an additional charge. All 

Half Page (Vertical) 47/8" 7V4' 

charges will be quoted to the advertiser Half Page (Horizontal) 71/2" 47/8' 

upon receipt of copy, and before work is 
performed. Third Page (Vertical) 23/8" 10" 

Color Charge: Third Page (Square) 47/8" 47/8' 

Each additional color is billed net at Third Page (Horizontal) 71/2" 3Vs' 
$175.00 per color (including both process 
and PMS). 

Bleed Charge: 
Bleed ads are billed an additional 10% 

of the page rate. 

Placement Charge: 
There is a 10% charge for preferred 

positions. This includes cover placement. 

Inserts: 
Call for details about our low cost insert 

service. 

Full Page 
7V2" x 10" 

25-35 Beechwood Ave. 
P.O. Box 9001 

Mt. Vernon, NY 10553 
Tel.: (914) 699-2020 
Fax: (914) 699-2025 

Half Page 
Horizontal 
71/2 x 47/8" 

Stats, veloxes or negatives are 
acceptable BUT NOT FAXED COPY. 
Publisher provides art if required (see 
item "Art Charge"). 
Color: 
Specify PMS or ROP. For best results 
use 133 line screen negatives, right 
reading, emulsion side down - offset 
negatives only. For 4-color ads, 
progressive proofs or engraver's proofs 
must be furnished. 
Bleed: 
The trim size of the publication is 
8V2" x 11". For bleed ads, allow an 
additional 1/2 inch on each side for 
trimming purposes. 

Third 
Page Two-
Vert. Thirds 
23/8" Page 

X 47/8" x 10" 
10" 

Half Page 
Vertical 

47/8" x 71/4" 

Third Page 
Square 

47/8" X 47/8" 

Third Page 
Horizontal 

71/2" X 31/8" 



The practice of law can be stressful. Much of 
the stress is unnecessary and could be avoided if 
there were more professional courtesy. Too 
often, we have harsh letters instead of telephone 
calls, or motions instead of letters. For some 
practitioners, it has become routine to seek 
sanctions in every motion, no matter how trivial 
the demand. 

We can all vigorously defend our client's 
rights without unreasonably offending our 
adversaries. 

Although it may appear that Judges in the 
Metropolitan area are more inclined to be 
unduly sensitive to the interests of plaintiffs, 
nobody has a monopoly on virtue, and defense 
lawyers can be as guilty as plaintiff's attorneys. 

Wise attorneys observe that what goes around, 
comes around. Civil lawyers can be civil to each 
other and the Court, without compromising the 
best long term interests of their clients. 

In many ways the practice of law has 
advanced much in the past 20-30 years, but I 
wonder if everyone would not be better off if we 
still had the professional courtesy that used to be 
common. 

I wish to health, happiness, and success in 
1999. 

President 

I 

Mr. Hayes is a partner in the Manhattan office of 
Hawkins, Feretic, Daly, Maroney & Hayes, P.C. 

The Defense Association of New York 

FEDERAL 
HOWL 
by John J. McDonough * 

A valuable tool in the defense 
attorneys arsenal to assist in 
controlling runaway verdicts, removal to Federal Court 
pursuant to 28 U.S.C. §1446(6), may be severely curtailed 
if the United States Supreme Court follows the recent 
ruling by the Eleventh Circuit in Murphy Brothers, Inc. v. 
Michetti Pipe Stringing Inc. 125 F3d 1396. There have 
been numerous attempts in recent years to curtail or 
eliminate access to Federal Court for State Court claims 
based solely on diversity subject matter jurisdiction. If the 
Eleventh Circuit "receipt role" is adopted, significant 
further erosion of such rights will take place. 

Removing a case to Federal Court must be done within 
Thirty (30) days "after the receipt by the defendant, 
through service or otherwise, of a copy of the initial 
pleadings...." Michetti sued Murphy in an Alabama State 
Court. Within a few days of filing suit, Michetti's counsel 
faxed a copy of the complaint to Murphy's Vice President 
of Risk Management. Two weeks later, Michetti formally 
served Murphy by certified mail. Thirty days after that, 
Murphy filed a motion to remove the lawsuit to Federal 
Court, pursuant to 28 U.S.C. §1446(6), which prescribes 
the 30 day limit cited above. Michetti moved the Federal 
District Court to remove the matter to State Court on the 
grounds that the notice of removal was untimely. The 
district court denied the motion, but the Eleventh Circuit 
Court of Appeals reversed it, holding that the Thirty (30) 
days began to run when the defendant received the faxed 
copy of the complaint, rather than later when the 
defendant was formally served. 

The interpretation of 28 U.S.C. §1446(6) adopted by 
the Eleventh Circuit means that, the Thirty (30) day 
removal period is triggered whenever a defendant comes 
into possession of the initial pleading from any source, 
regardless of whether it is acquired through formal service 
of process, informal conveyance from the plaintiff or 
her/his lawyer, or through discovery initiated by the 
defendant. By triggering legal obligations on such 
informal receipt rather than formal service, the receipt 
role has the real and substantial potential of discouraging 
pre-suit settlement negotiations, penalizing the 
conciliatory defendant, and rewarding the cunning 

Continued on page ?6 

*Mr. McDonough is the Editor of the Defendant and 
is a partner in the Manhattan office of Cozen and 
O'Connor. 
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by John J. Moore 

INDEMNIFICATION - COMMON LAW - ELEMENTS 

It was recently held by the First Department that a party 
sued for its own alleged wrongdoing rather than on the 
theory of vicarious liability cannot asserts a claim for 
common-law indemnification, (Mathis vs. Central Park 
Conservancy, Inc., A.D.2d , 674 N.Y.S.2d 336 

INSURANCE - CERTIFICATE - ELEMENTS -ESTOPPEL 

The Second Department recently submitted that a 
certificate of insurance is evidence of a contract for 
insurance, but is not conclusive proof that the contract 
exists and not in and of itself the contract to insure. 
'Penske Truck Leasing Co., I.P., vs. Home Insurance Ins. 

_A.D.2d , 674 N.Y.S.2d 400). Co., _ 

The doctrine of estoppel may not be evoked to create 
coverage where none existed under the policy. 

INSURANCE - DUTY TO SETTLE - ELEMENTS 

In Smith vs. General Accident Ins. Co., (91 N.Y.2d 
648, 674 N.Y.S.2d 267), the Court of Appeals indicated 
that a liability insurer may be held liable for damages to 
its insured for the bad faith refusal of a settlement offer. 

To establish a liability insurer's bad faith in failing to 
settle a claim, the insured must show that the insurer's 
conduct constituted a "gross disregard" of the insured's 
interest, that is, the deliberate or reckless failure to place 
on equal footing the interest of its insured with its own 
interest on considering a settlement offer. 

The liability insurer's failure to keep its insured 
informed of settlement negotiations concerning an 
underlying claim can constitute some evidence that it 
acted in bad faith in refusing to settle the claim. 

Failure of a liability insurer to follow an industry 
practice for its own standard is relevant in resolving 
whether it acted in bad faith in refusing to settle an 
underlying claim. 

Continued on page 9 

* Mr. Moore is an associate with the firm of Barry, 
McTiernan and Moore, located in Manhattan. 
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by Leonard A. Robusto* and David Y. Wolnerman* 

Over the past two decades, the courts of this state have 
certainly seen an increase in the number of cases arising 
out of a landlord's alleged failure to provide minimal 
security precautions to protect tenants from the 
foreseeable harm of criminal conduct by third parties. 
The increase in claims has led to confusion, on both sides 
of the bar, as to just what is required to establish a prima 
facie case against an allegedly negligent landlord. The 
sticky issue has almost always been that of proximate 
cause. A person who sustains personal injuries must 
show that the landlord's inadequate security measures 
were a proximate cause of the injuries.' Thus, a number 
of questions would arise. Who was the assailant? How 
did he gain access to the premises? Would "minimal 
precautions" have made a difference? 

The Court of Appeals was recently given the^^ 
opportunity "to create a special rule for premises security^ 
cases..."2 However, showing both wisdom and restraint, 
the court told us that no "special rules" are required and 
that we need look no further than the previously 
established rules regarding proximate cause to ascertain 
the level of proof required to sustain a plaintiff's burden 
in these matters. 

The court recognized the need to strike a balance 
between "a tenant's ability to recover for an injury caused 
by the landlord's negligence" and "a landlord's ability to 
avoid liability when its conduct did not cause any injury.3 

The court stated that: 

There is no need, however, to create a special 
rule for premises security cases, since the 
burden regularly placed on plaintiffs to 
establish proximate cause in negligence cases 
strikes the desired balance.4 

What, then, is required? The Court of Appeals has told 
us that a plaintiff still must establish that the assailant 
gained access to the premises through a negligently 
maintained entrance.5 And the court has further told us 

Continued on page 

* Leonard A. Robusto is a member of the firm 
Tutoki & Goldstick, Esqs. 

* David Y. Wolnerman is a law intern at the same firm 
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