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 The officers and board of dAnY are especially 
excited to be bringing you this exceptional issue of 
The defendant.  We are grateful for the authors 
and to julian Ehrlich, the chair of dAnY’s rapidly 
expanding Insurance Law committee, whose tireless 
efforts brought about this wonderful tome addressing 
insurance coverage issues that every defense attorney 
needs to understand.   

TIMoThY j. KEAnE Esq.*

* Timothy J. Keane is a partner at Quirk and Bakalor, P.C.
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The Quadripartite 
Relationship: 
Remedies of The 
Excess Insurer 

 There has been significant judicial examination 
recently of the “tripartite relationship” and the 
various duties arising between an insurer, an insured 
and counsel appointed to represent the insured by 
its insurer. Missing from most of the discussion is 
any consideration of the rights of the excess insurer 
where there has been a breach of fiduciary duty 
by the primary to the excess carrier and possible 
malpractice by its appointed counsel. does new York 
recognize any rights or remedies of the excess insurer 
in this quadripartite situation? The new York court of 
Appeals has yet to rule on this issue, but based on the 
handful of cases that have considered this issue, new 
York is one of the few jurisdictions that has permitted 
a direct action by an excess insurer against a primary 
carrier rather than limiting it to only those rights 
available to the subrogee of the insured. Moreover, the 
First department has recognized an excess insurer’s 
right to maintain a claim on its own behalf against an 
insurer’s attorneys for malpractice.
 While the answer to the question of who is a 
lawyer’s client in a situation where the attorney is 
appointed by the liability insurer of the insured to 
defend the insured in a tort action continues to 
evolve, it is clear the excess insurer is contractually 
bound only with the insured.1 The excess insurer 
has a duty to indemnify the insured upon exhaustion 
of the primary layer by settlement or judgment but 
generally has no duty to defend. consequently, the 
excess insurer relies on the primary insurer to select 
and hire defense counsel. given the lack of privity 
between the excess carrier and appointed defense 
counsel there would appear to be no duty to be 
breached as none is owed.
 In 1983, the Appellate division, First department 
reinstated an excess insurer’s complaint against a 
primary insurer and a law firm in hartford Accident 
and Indemnity v. Michigan Mutual Insurance co., 93 
A.d.2d 337, 462 n.Y.s.2d 175 (1st dept. 1983), aff ’d 
hartford Accident and Indemnity co. v. Michigan 

Continued on page 45

* Mr. McDonough is a member of Cozen O’Connor where he is Vice Chair of 
the firm’s General Litigation practice group.
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 Traditionally, many insurance defense attorneys 
have winced and recoiled at the mere mention of 
coverage. Early in their careers defense lawyers are 
taught that coverage can present dangerous conflicts 
that must be avoided and certain strict separating 
walls must be maintained. As a result, a deeply 
ingrained culture has evolved discouraging attorneys 
from understanding coverage issues which are actually 
essential to properly representing their clients. 
 certainly, counsel must not act in a way that 
jeopardizes coverage for a client but emerging case 
law has made a head-in-the sand approach to coverage 
outdated and risky. now, contrary to the traditional 
view, defense counsel who fail to understand coverage 
issues may actually be in a unique position to get 
blamed for unexpected and unpleasant results. 
 Whether counsel like it or not, from the onset 
through the resolution of tort claims assigned by 
carriers, coverage is unavoidably everywhere, and even 
conscientious lawyers can face a myriad of challenges. 
 For example, some carriers take the position 
that only the policyholder should tell counsel of the 
carrier’s coverage position and thus, the carriers 
deliberately omit such information in suit assignment 
letters. Read on to see how that missing piece of 
information that can come back to haunt a defense 
attorney in very nasty ways. 
 of course, it is standard practice for plaintiffs 
and codefendants to serve discovery demands on 
each other for all applicable insurance policies 
including declaration pages, certificates and 
endorsements and courts routinely will “so order” 
such exchanges at discovery conferences. counsel 
will have to sign off on the response as to what 
policies actually are applicable.
 When the time comes to discuss potential 
resolution or, even worse, after a verdict in excess 
of policy limits, too often counsel has to scramble to 
sort through issues like priority of coverage. 

 There is no question of the value that a skilled trial 
attorney brings. nonetheless, many an experienced 
attorney has appeared in court to advise that they 
were there to try only the case on the calendar, not 
the related pending declaratory judgment action and 
that coverage is not their business. They are the trial 
attorneys – the artistes in the courtroom. horizontal 
exhaustion has only vaguely erotic connotations that 
do not concern them. They are not to be bothered 
with this talk of coverage.
 however, these are also the same lawyers who will 
live the nightmares when they have to explain, for 
example, how their failure to accomplish risk transfer 
triggered their client’s endorsement that raised the 
deductible to the policy limits effectively eviscerating 
coverage or why their client’s biggest customer 
is holding back contract payments due to unmet 
additional insured expectations or why no carrier will 
take their call for settlement authority because of a 
priority dispute. 
 Examples are legion and coverage can give rise 
to conflict issues at any time during the life of a 
case. While all of these issues are common in the 
construction accident claim setting, they can also 
arise in tort claims against commercial landlords and 
tenants and many other scenarios. 
 In this special dedicated issue of The Defendant:  
The Journal of the Defense Association of New York, 
a plethora of industry leading author “All stars” 
each examine an aspect of coverage that insurance 
defense attorneys and their clients need to know, 
explaining the concept and why it is important. The 
result is a “greatest hits album” if you will on topics 
designed to help counsel and their clients avoid 
potential minefields, nightmare scenarios and red 
faced post mortems. 
 It may not be immodest to say that what follows 
qualifies as required reading.

What Every Insurance Defense 
Attorney and Their Client Need 
to Know about Coverage

*  Julian D. Ehrlich is Senior Vice President Claims at Aon Construction Services Group, President-Elect of DANY and Chair of the DANY Insurance Committee.

coMPILEd And EdITEd BY juLIAn d. EhRLIch *

Introduction

Continued on the next page then through page 46



The Defense association of New York spring 2010     3

contractual Risk Transfer is a frequently used tool 
to facilitate various commercial transactions. It 

transfers the risk or liability by means of a contract or 
agreement from one party to another. 
 This discussion will review some principles of the 
familiar two tracks of contractual risk transfer and 
then examine the often confusing issue of whether 
defense counsel, the carrier or the party itself should 
properly tender to start the process.

Allocating Risk
 There are many reasons why one party would 
agree to accept someone else’s risk. normally, it 
is a tool to facilitate a business relationship. It is 
also a sign of the relative bargaining power of the 
contracting parties. The party agreeing to accept the 
risk is normally in a lesser bargaining position than 
the party transferring the risk. It was the inequity of 
bargaining positions which first brought contractual 
indemnification agreements to the attention of the 
new York state legislature and the courts. 
 In two important commercial activities i.e., leasing 
property and construction of buildings, specific 
statutes were passed under the new York state 
general obligations Law circumscribing the limits of 
possible indemnification parties and agreements. In 
all other contexts, however, as long as the indemnity 
agreement contains an unmistakable intent, one party 
may transfer it’s negligence liability, complete or partial, 
to another agreeing party. however, as mentioned, the 
most frequent source of legal attention to contractual 
risk transfer takes place in reference to commercial 
leases and construction contracts.
 There are two essential tools to contractual 
risk transfer. The first is by means of an indemnity 
agreement frequently found in leases and construction 
contracts. As noted, the indemnity agreement transfers 
the risk of liability from one party to another party. 
 The second tool is by means of an insurance 
procurement clause in a contract between the parties. 
This is an agreement to purchase additional insured 
coverage in favor of the party transferring the risk. 
The agreement is fulfilled by a procurement of 
additional insured coverage on a commercial general 
liability policy. 
 There are a wide variety of additional insured 
agreements. The two main varieties are a schedule 
endorsement on which the additional insured is 
specifically listed. The other additional insured 
endorsement is known as a blanket additional insured 

endorsement which normally provides additional 
insurance protection to any party that the named 
insured has agreed in a written contract to add as 
an additional insured.  The later endorsement has the 
benefit of providing flexibility to the named insured 
to enter into contracts without the necessity of 
procuring separate additional insured endorsements.
 There are compelling business reasons for 
contractual risk transfer. contractual risk transfer 
can help identify, isolate and allocate risks. such 
agreements identify responsible parties and obligate 
them to undertake certain actions in the event of 
loss. such agreements may also help manage costs 
in that the party transferring the risk may be able 
to reduce the cost of it’s overall insurance program 
including self-insured layers and deductibles. Another 
goal of contractual risk transfer is to reduce litigation 
between potentially responsible parties by having 
previously identified which party and which insurance 
policy would take the lead to adjust the consequences 
of any property damage or bodily injury sustained at a 
leased premises or a construction project.

The Tender
 The rights and benefits under a contractual risk 
transfer are activated in the event of loss or, where a 
claim or law suit is pursued against a potentially liable 
party. If that party has a risk transfer in its favor, that 
party seeks to “tender” the claim or lawsuit to the 
party that agreed to accept the transferred risk. 
 The tender may be based on both or either of 
the risk transfer mechanisms. Thus, a party may seek 
to establish it’s status as an additional insured under 
another party’s policy or, it may make a demand 
pursuant to the contractual indemnity in the contract. 
 The end result of a successful tender under either 
track may be the same, i.e. defense and indemnity. 
however, it is important to remember that the two 
tracks lead to different sources. contractual indemnity 
runs to a downstream party while additional insured 
status runs to the downstream party’s insurance carrier.
 A carrier tender on behalf of its policyholder based 
on contractual indemnity grounds to a downstream 
party may be met with indifference. After all, the 
carrier was not a party to the contract and its 
policyholder, not the carrier, is owed the obligation.
 similarly, their conflicting authority on whether 
carrier-to-carrier tenders are recognized. 1

 Whichever the available track of risk transfer, there 
is typically a timeliness requirement. This makes the 

Who Should Send the Tender Letter?
BY MIchAEL MAjEWsKI *
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question of precisely who should write the tender 
demand both urgent and susceptible to several 
answers as there are many interested parties in the 
contractual risk transfer scenario and the tracks lead 
to different places. 
 carriers, defense counsel or parties themselves 
may tender. however, too often, these players 
assume another has tendered and as a result, nobody 
timely tenders.
 Potential tendering individuals may also depend on 
the size of the tendering party’s business. 
 For example, the party itself may have a risk control 
specialist – someone who knows the tendering party’s 
own insurance policies, knows the contractual risk 
transfer in place with it’s business partner and, just 
as importantly, knows the insurance coverage of it’s 
business partners. All of these facts are necessary and 
essential for a timely and effective tender. 
 If the tendering party is smaller, it does not mean 
the information needs are less but it may mean that 
more work will fall on the insurance claim professional 
working on the investigation of the tendering party’s 
insurance claim. In the case of such an investigation, 
it is customary for the claim professional to gather 
contracts, leases, insurance certificates, as well as 
actual policies of other involved parties.
 In addition, defense counsel for the tendering party 
may, depending on circumstances such as limited to no 
liability exposure and adequate policy limits, not feel 
compelled to tender. some interests of the client may 
not arise directly from the case – such as the potential 
impact on renewal rates due to loss experience under 
the tendering party’s own policy. That matter can 
be extraordinarily complex, but typically there is no 
downside for defense counsel to actively seek as many 
tender targets as possible. 
 Indeed, recent case law tends to support the 
proposition that defense counsel has an obligation to 
seek additional coverages including excess policies.2 

Many defense counsel or specialized coverage counsel 
do normally have a compelling interest to secure as 
much insurance or indemnity protection for their 
client. The challenge for defense counsel is that 
additional protection may be available for business 
partners who are not parties to the suit. Therefore, 
defense counsel must closely coordinate with the 
client and claim representative to identify potential 
tender targets. 

Complications and Permutations
 The contractual risk transfer is clearly facilitated by 
insurance and is almost, but not completely, dependent 
upon it’s financial backing. The insurance tools are 
primarily the coverage for the contractual assumption 

of tort liability of another party – provided by the 
exception to the exclusion for contractual assumed 
liability in insured contracts found in the standard 
general liability policy. The second tool, different 
in scope and intent than contractual coverage, are 
additional insured endorsements, which come in a 
wide array of assortments. 
 Another question that arises is, with the clear 
commercial needs recognized and with products 
designed by the insurance companies to meet that 
commercial risk, why so many controversies involving 
contractual risk transfer and additional insurance 
arise. one of the sources of the problem is the ability 
or inability to determine if the insurance tools in the 
promissory insurance tool kit match the contractual 
obligations it has made to it’s promissees. 
 These issues involve both the scope and 
enforceability of an indemnity agreement and the 
precise grant of coverage offered under specific 
additional insured endorsements. In both lease 
situations and construction contracts, there is the 
possibility of transferring all or some of the promisee’s 
negligence liability to the promissor. 
 Recently, the court of Appeals has construed 
the scope of permissible indemnity agreements 
between landlords and tenants within the context 
of goL 5-321.4 If the indemnity agreement presents 
unmistakable intent to assume the negligence liability 
of the landlord, and proper insurance protection has 
been procured, then a tenant can assume the tort 
liability occasioned by the landlord’s negligence. It 
is also possible that this arrangement can work in 
reverse for leases involving tenants with very strong 
bargaining power. 
 The scope of that agreement is not mirrored in 
construction contracts where the court of Appeals 
has held that promissors cannot assume the liability 
of the promissee if the promissee is actively at fault.  
The court has created partial contractual 
indemnification to define the scope of permissible 
indemnification.4 In either the lease or construction 
situation, the promissor’s obligation can be  
transferred to it’s insurance carrier under the 
contractual liability coverage. 
 Issues that may arise include whether the 
indemnification language does present an unmistakable 
attempt to indemnify or if it otherwise runs afoul of 
provisions of the general obligations Law; whether 
the promissee qualifies for a defense under the 
supplementary payments coverage afforded under the 
promissor’s general liability policy; and whether other 
parties involved in the enterprise may also afford 
indemnification.
 not all additional insured endorsements afford the 
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same extent of coverage to the additional insured. 
some, as construed by Appellate courts, provide 
coverage for the additional insured’s own negligence 
regardless of the named insured’s role in the causing 
injury or damage. other endorsements attempt 
to limit coverage to vicarious liability to which the 
additional insured is subject by reason of the action 
of the named insured. An evolving issue is the scope 
of the duty to defend the additional insured if the 
pleadings allege the named insured caused the injury, 
but strong factual arguments can be mounted that 
the named insured had no such role. some contracts 
attempt to avoid such controversy by requiring the 
named insured to procure the very broadest additional 
insured endorsements available on the market.5

Conclusion
As this examination has highlighted, tenders present 
in a plethora of variations and may create a host of 
associated issues. The law is evolving in real time. 

nonetheless, the parties and their counsel must 
communicate clearly and early to ensure that the 
appropriate party tenders to the right place in a timely 
manner. It is certainly a safer practice for counsel and 
their clients to assume nobody else has tendered and 
tender themselves. A lack of proper tender can be a 
costly missed opportunity to avoid paying a claim but 
duplicative tenders do no harm. 
* Michael Majewski is claims center general counselor for 

Travelers claim Legal group.
1 see for example, JT Magen v. Hartford Fire Ins. Co., 64 A.d.3d 

266, 879 n.Y.s.2d 100 (1st dept. 2009).
2 Shaya B. Pacific, LLC v. Wilson, Elser, Moskowitz, Edelman & 

Dicker, LLP, 38 A.d.3d 827 n.Y.s.2d 231 (2nd dept. 2006).
3 Great Northern Ins. Co. v. Interior Constr. Corp., 7 n.Y.3d 412, 

823 n.Y.s.2d 765 (2006).
4 Brooks v. Judlau Contracting, Inc., 11 n.Y.3d 204, 869 n.Y.s.2d 

366 (2008).
5 see for example the Iso 20 10 11 85 additional insured 

endorsement.

Too often the left hand does not know what the 
right is doing; that is the declaratory judgment 

(dj) attorney and underlying attorney are not on 
the same page. This is true even where the dj and 
underlying actions are being handled by the same firm. 
 Initially, when deciding to start a dj and pursue 
additional insured coverage, the first question the 
decision maker should resolve is whether to split up 
the two tasks and assign the dj to another firm. There 
are advantages and disadvantages to using two firms 
as opposed to one firm that will not be discussed 
here, but the strategies to effective contractual risk 
transfer remain the same. 
 The strategies are as follows:

The attorneys should communicate with  
each other-
This point seems simple, but if the attorneys are not 
kept apprised of each others activities, it will only 
delay the ultimate objective of transferring risk. 
Timing is everything. often times, the underlying 
attorney has no knowledge of the status of the dj 
and visa versa. underlying and dj attorneys should 
exchange any substantive reports on case activity. 
The dj could be used as leverage in resolving the 
underlying action. In addition, if the underlying suit 
is going to trial, and the dj lags behind, it will not 
stop the progress of the underlying action and the 
parties may be forced to settle a case where they 
had viable risk transfer rights.

In handling the underlying action, defense 
counsel should not defend in a vacuum- 
It is important that if the underlying attorney 
is defending a gc, cM or owner that they are 
thinking from the onset about transferring the 
risk to the downstream contractor(s) and its 
carrier(s). This includes an early exchange of 
insurance policies in the underlying action. This 
often leads to early assessment of issues and 
a quicker resolution of the dj. The underlying 
attorney should also ask contract and insurance 
related questions at contractor depositions in the 
underlying case and share the information with the 
dj attorney. The underlying attorney should seek 
the assistance of the dj attorney in scripting the 
questions. This can also lead to earlier resolution 
of dj. 

Use of notices to admit may help avoid 
lengthy discovery and depositions–
For example, get the downstream party to admit 
to contractual terms, signatures, employment 
status, policies etc.. Pursuant to cPLR 3123, 
within 20 days prior to trial, one party can require 
another to admit stated facts, or the genuineness 
of a paper or document, or the correctness 
of photographs. The party receiving the notice 
has 20 days to respond and silence is deemed 
an admission. The notice to admit is an easy, 
inexpensive and underused way to expedite a dj.

DJ Attorney and Underlying Attorney:
More in Common Than You Might Think
BY gLEnn dIEnsTAg *
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Select a venue for the DJ that is 
advantageous to your position- 
depending on the circumstances, if you want the 
judge in the underlying action to preside over the 
dj, you may want to file the dj as a companion 
case to the underlying action. If you decide 
that you do not want the dj to be part of the 
underlying action, then you may want to select 
a venue and court that is advantageous to your 
position and one that will move the dj along.

Prosecute the DJ; don’t serve, file, ignore or 
worse forget- 
Too often the dj is filed and then ignored or 
abandoned. There is no follow up to determine 
if an answer to the dj was even interposed. The 
dj attorney should be aggressive. That means 
following for the answer. After pleadings are 
closed, the dj attorney should consider a motion 

for summary judgment. coverage or a defense 
obligation may be established early by aggressive 
motion practice and handling. Also, you should 
move the dj forward so it is not pending in the 
event the underlying action goes to trial.

 There are real limitations to dj actions including 
the inability to recover attorney’s fees but dj’s can 
be an effective tool to obtain risk transfer. often, 
the mere act of serving the dj complaint will 
prompt the defendant carrier to take a second look 
at their position before spending money to retain 
defense counsel. sometimes, dj’s are necessary to 
resolve genuine and thoughtful differences in coverage 
positions. But never should they viewed with blinders 
to the underlying case.

* Glenn Dienstag, jd is senior Vice President claims at old 
Republic construction Program group.

does counsel retained by an insurance carrier, 
whether staff legal or panel counsel, have any 

obligation to investigate the extent of their client’s 
insurance coverage applicable for the case they 

are defending? If so, what is the 
scope of that obligation? The 
case of Shaya B. Pacific, LLC v. 
Wilson, Elser, Moskowitz, Edelman 
& Dicker, LLP 1 answers to the first 
question in the affirmative but 
unfortunately the answer to the 
second question remains vague.

 Shaya B. arises out of an 
underlying personal injury action commenced by 
Kazimierz golebiewski. Mr. golebiewski was inured 
while performing demolition work at the premises 
of the shaya B. Pacific LLc. In july 2008, certain 
underwriters at Lloyd’s of London, (hereinafter 
Lloyd’s), retained the firm of Wilson, Elser, Moskowitz, 
Edelman & dicker, LLP, (hereinafter Wilson Elser), to 
defend shaya B. in Mr. golebiewski’s personal injury 
action.
 Lloyd’s policy limit was $1,000,000. Mr. golebiewski 
sought damages in excess of $52,000,000.   Accordindingly, 
on january 25, 2001 Lloyd’s wrote to their insured 
shaya B. Pacific, LLc stating in relevant part as follows:

“As you know suit has been filed in this matter. We 
must advise you that the demand in the suit papers 
of $52,500,000.00 is in excess of your policy limits 
of $1,000,000.00 per occurrence. As such you may 

wish to engage counsel of your choice at your 
own expense to act on your behalf in regard to 
any potential excess judgments. We can advise 
that we are continuing the defense of this 
matter on your behalf through the law 
offices of Wilson, Elser, Moskowitz, Edelman 
& Dicker.
Furthermore, you may wish to check with your 
insurance agent to determine if any excess 
coverage is in force. If so we would urge you to 
quickly notify any excess insurance carrier of the 
suit situation.”

 In February 2003, golebiewski was granted summary 
judgment on his Labor Law § 240(1) claim. on or 
about April 24, 2003, just before commencement of 
the trial on damages, Wilson Elser on behalf of shaya 
Pacific tendered the case to national union Fire 
Insurance company (hereinafter national union), for 
further defense and for indemnification with respect 
to the excess claim. national union had issued a 
commercial umbrella policy to greendel developers, 
Ltd. (hereinafter greendel). greendel was not a party 
to golebiewski’s personal injury action. (A review of 
the case and the underlying record fails to establish 
what if any relationship greendel had to shaya Pacific).
 By letter dated May 14, 2003 national union 
declined the tender and disclaimed coverage on 
grounds that it had not received timely notice and that 
national union had no information to confirm that 
shaya Pacific was an insured under the excess policy.

Defense Counsel’s Obligation After Shaya B. Pacific:
Something Else To Lose Sleep Over
BY MIchAEL LEnoFF *
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 on october 22, 2003, golebiewski and his wife 
obtained judgments against shaya Pacific in the 
amounts of $5,694,320 and $795,000 respectively.
 on March 8, 2004, shaya Pacific commenced a legal 
malpractice action against Wilson Elser claiming that 
Wilson, Elser failed to timely notify national union of 
the underlying action or, alternatively, that its failure to 
do so constituted a breach of contract.
 Wilson Elser moved to dismiss the complaint 
arguing that the plaintiff failed to establish its status 
as an insured under the national union policy and, 
therefore, could not establish causation. Wilson Elser 
also contended that any negligence on its part was 
not a proximate cause of the loss of excess coverage 
because the firm was retained more than three 
months after shaya Pacific became aware of the need 
to notify any excess carrier and two months after 
shaya Pacific became aware of the golebiewski action. 
Most significantly, for purposes of this discussion the 
firm argued in any event as defense counsel provided by 
the plaintiff ’s primary carrier, Wilson Elser had no duty to 
advise the plaintiff concerning coverage issues. 
 The supreme court granted the motion and 
dismissed the complaint. on appeal, the second 
department framed central the issue as follows: 
“whether a law firm retained by a carrier has any 
duty to ascertain whether the insured it was hired to 
represent has available excess coverage, or to file a 
timely notice of excess claim on the insured’s behalf.”
 The court looked first at whether an attorney 
retained directly by a defendant in a personal injury 
action has any obligation to investigate the availability 
of insurance coverage for the client. The court then 
considered whether such an obligation would also 
be imposed on an attorney retained to defend the 
personal injury action by the defendant’s carrier 
rather than a defendant directly. 
 Wilson Elser contended that there was no authority 
in the state recognizing a theory of legal malpractice 
action against an attorney for failing to investigate 
insurance coverage. however, the majority disagreed 
with this contention.
 The court found that whether an attorney could 
be found negligent for failing to investigate the 
availability of coverage hinged primarily on the scope 
of the agreed representation and on whether, in light 
of all developments and circumstances, the attorney 
failed to exercise that degree of reasonable skill 
or knowledge, possessed by a member of the legal 
profession. According to the majority, these issues 
usually, posed questions of fact. 
 The court held that it could not state as a matter 
of law that a legal malpractice action may never 

lie based upon a law firm’s failure to investigate its 
client’s insurance coverage or to notify its client’s 
carrier of the claim. Furthermore, the court saw no 
reason to differentiate counsel retained directly by 
a defendant in a personal injury action from counsel 
retained by the carrier. 
 The Appellate division also rejected Wilson Elser’s 
argument that imposing such an obligation created a 
conflict of interest.  The court noted that Lloyd’s had 
no interest in whether there was excess coverage 
while the policyholder clearly did have such an interest.  
The court noted that Wilson Elser eventually  
tendered the defense of shaya Pacific to national 
union which was inconsistent with Wilson Elser’s 
position that it had no duty to investigate the 
possibility of excess coverage.
 It is clear from the decision that the second 
department is willing to recognize that under certain 
circumstances, an attorney, whether retained directly 
by the insured or by the carrier, has an obligation 
to investigate the possibility of excess coverage. 
Whether such a duty exists depends on the scope of 
the representation. 
 Typically, however, when a carrier retains counsel, 
there is no “retainer” in the traditional sense. The 
only documentary evidence of the scope of Wilson 
Elser’s representation was the letter from Lloyds 
dated january 25, 2001 advising shaya Pacific “we are 
continuing the defense of this matter on your behalf 
through the law offices or Wilson, Elser, Moskowitz, 
Edelman & dicker.” The letter is silent as to what its 
representation of shaya Pacific in the golebiewski 
personal injury action involved.
 seldom is there any additional information available 
as to the scope of representation provided by 
insurance defense counsel. Perhaps expert testimony 
concerning the custom and practice in the industry 
will ultimately be necessary to establish whether 
defense counsel typically investigate information 
regarding excess coverage. 
 how does counsel discharge this undefined duty? 
Is a letter at the beginning of the case, requesting 
the information from the insured regarding potential 
excess coverage sufficient to discharge defense 
counsel’s duty? If not, what additional efforts have 
to be made? At what point in the litigation does the 
duty originate? If a claim, in the opinion of defense 
counsel, is clearly worth less than the primary policy 
limit, is there any obligation to inquire regarding the 
availability of excess coverage? The decision leaves 
many questions unanswered.
 certainly, as a precautionary measure it would 
appear prudent to send an initial letter to the client 
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requesting the insured provide information regarding 
the excess coverage. Although, as Wilson Elser argued, 
as a practical matter the client and the carrier are 
usually in a position to know whether such coverage 
exists, the court in Shaya B. did not find this to 
abrogate defense counsel’s duty.
 If there is excess coverage available, defense counsel 
must be mindful of timely notice requirements in 
insurance policies particularly for policies issued 
prior to january 2009 when Insurance Law § 3420 
was amended.
 Another option defense counsel may consider is 
to disclaim any obligation to investigate the availability 
of coverage in the initial assignment letter sent 
by the carrier to the insured and/or the initial 
acknowledgment letter to the client. since Shaya B. 
holds defense counsel’s duty is defined by the scope 
of representation, such a disclaimer would support an 
argument that there is no duty.
 Most firms advising the client of representation 
include in their initial contact letter a request that the 
existence of excess coverage be disclosed to them 
by the insured. such language, after this decision may 
be construed by the court as evidence that not only 
did counsel assume the duty but are also obligated 
to follow for the existence of such coverage and to 
timely notify the carrier as well. 
 since Shaya B. provides little guidance as to what 
efforts are necessary to discharge a duty to discover 
the existence of coverage, failing to periodically 
follow with the insured for this information and, upon 
receiving it, timely notify the excess carrier, may serve 
as a factual predicate for a claim of legal malpractice.

Conclusion
 The holding in Shaya B. clearly recognizes that 
defense counsel whether retained directly by the 
insured, or through a carrier, may have a duty 
to investigate the potential existence of excess 
coverage. Whether the duty exists turns primarily 
on the scope of the agreed representation. since the 
scope of insurance defense counsel’s representation 
is seldom if ever particularized in writing, questions 
of fact will almost always exist as to whether the duty 
exists unless it is specifically disclaimed in writing to 
the insured. 
 Pending clarification in future case law, the courts 
have leeway to find questions of fact regarding 
whether insurance defense counsel assumed the 
obligation. These questions of fact will be resolved by 
looking at what insurance defense counsel did, custom 
and practice in the industry possibly elicited through 
expert testimony and whether counsel exercised 
reasonable skill or knowledge commonly possessed 

by a member of the profession.
 of all three parties to the tripartite relationship, 
defense counsel is often in the worst position to 
find out whether excess coverage is available. The 
policyholder should have knowledge of whether it 
purchased excess coverage or whether another party 
is contractually obligated to provide such coverage 
but may lack the sophistication to pursue available 
remedies. Further, the primary carrier may also be 
aware of whether excess coverage exists. From the 
standpoint of making sure all available coverage is 
in place, it certainly behooves both the insured and 
the primary carrier to make diligent efforts to put 
the excess carrier on notice of a potential claim 
but defense counsel is well advised not to rely on 
other parties to relieve its duties. In the absence of 
language disclaiming any duty to investigate coverage, 
it behooves defense counsel seeking to avoid a 
malpractice action to make diligent efforts to discover 
whether available excess coverage exists and if so put 
the carrier on notice.
* Michael Lenoff is chief Trial Attorney for cartafalsa, 

slattery, Turpin & Lenoff in new York city.
1 38 A.d.3d 34, 827 n.Y.s.2d 231 (2nd dept. 2006).
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Attorneys may face a conflict 
in representing employers 

in a third-party action. Typically, 
a third-party complaint against 
the employer contains claims 
for common-law contribution 
and indemnification, as well  
as contractual indemnification. 
Before we enter into a discussion 
of the conflicts that an attorney 
may face in these situations, it 
is helpful to analyze the typical 
claims in the third-party action, 
the grave injury requirement as 
set forth in section 11 of the 
Workers’ compensation Law and 
insurance coverage issues. 

The Third-Party Pleadings: The Difference 
Between Contribution and Indemnification and 
the Distinction Between Common Law Claims 

and Claims Arising By Contrast
 contribution and indemnification are typically the 
two vehicles by which responsibility is sought to be 
shifted or apportioned as between defendants: 

Although the distinction is often critical, the proper 
characterization of third-party claims has often 
caused confusion . . . The parties’ designation of the 
claim is not, of course, controlling . . . rather, ‘[w]
hether apportionment or common-law indemnity 
should be applied in a given case * * * requires a 
careful analysis of the theory of recovery against 
each tort-feasor.’1 

 The court of Appeals, new York’s highest state court, 
has addressed the distinction between contribution and 
common-law indemnification as follows:

The conceptual distinction between contribution 
and common-law indemnification claims has often 
been discussed and is by now familiar to most 
practitioners. In the “classic indemnification case,” 
the one seeking indemnity “had committed no 
wrong, but by virtue of some relationship with 
the tort-feasor or obligation imposed by law, 
was nevertheless held liable to the injured party.” 
(d’Ambrosio v. city of new York, 55 n.Y.2d 
454, 461, 450 n.Y.s.2d 149) . . . In other words, 
“where one is held liable solely on account 
of the negligence of another, indemnification, 
not contribution, principles apply to shift the 
entire liability to the one who was negligent 
. . . conversely, where a party is held liable at 

least partially because of its own negligence, 
contribution against other culpable tort-feasors is 
the only available remedy...2

 Thus, contribution involves apportionment while 
indemnity, either based on common-law or contract, 
generally involves the total shifting of liability from one 
party to another.
For purposes of this discussion, it is also critical to 
keep in mind that claims for common law indemnity 
and contribution arise by operation of law, and claims 
based upon contractual indemnification are based 
upon express agreement between the parties.3

The Added Twist: The Grave Injury Requirement
 As we know, in new York, claims for common law 
indemnification or contribution against an employer 
cannot be maintained unless the third-party plaintiff 
shows that the injury sustained by the plaintiff-
employee is a “grave injury” under the Workers’ 
compensation Law. A grave injury, as defined by § 
11 of the Workers’ compensation Law “shall mean 
only one or more of the following: death, permanent 
and total loss of use or amputation of an arm, leg, 
hand, or foot, loss of multiple fingers, loss of multiple 
toes, paraplegia, or quadriplegia, total and permanent 
blindness, total and permanent deafness, loss of nose, 
loss of ear, permanent and severe facial disfigurement, 
loss of an index finger or an acquired injury to the 
brain caused by an external physical force resulting in 
permanent total disability.” 
 Where the plaintiff has not sustained a grave injury, 
no claims for common law indemnity or contribution 
can be maintained against the third-party employer. 
section 11 of the Workers’ compensation Law further 
provides that the grave injury bar does not apply to 
a claim for indemnity or contribution based upon a 
written contract entered into prior to the accident 
where the employer had expressly agreed to such 
indemnity or contribution.
 so where is the potential conflict?
 understanding the claims that may be alleged in a 
third-party complaint as against the employer is one 
thing. To understand the potential conflict, the focus 
turns to what types of coverage are typically afforded 
for those claims.

Employers’ Liability Insurance (1B)  
v. General Liability Coverage

 Where an employer elects to meet its obligation 

Unlimited 1b Coverage And The Grave  
Injury Defense: Avoiding Potential Conflicts
BY AndREW ZAjAc And dAWn c. dEsIMonE *



10      spring 2010 The Defense association of New York

by purchasing insurance pursuant to either Workers’ 
compensation Law § 50 (1) or (2), a standard 
“Workers’ compensation Insurance policy” is issued. 
Part one of such a policy requires coverage for 
an employer’s obligation to pay statutory Workers’ 
compensation benefits. Part Two of the standard 
policy provides unlimited coverage for “Employer’s 
Liability” (EL), i.e. liability for damages imposed on an 
employer by law, but excluding damages under the 
Workers’ compensation Law.4 (Part Two of such a 
policy was formerly referred to as 1B coverage, which 
is a term that continues to be used today.)
 only claims for common-law contribution and 
indemnification are covered by the Employers’ 
Liability Insurance. This insurance excludes coverage 
for liability assumed under a contract.5

 A second type of coverage that the employer may 
have is general liability coverage. The contractual 
indemnification claims found in the third-party 
complaint are generally covered by general liability 
insurance. The policy typically provides that the 
insurance does not apply to injuries to an employee 
of the insured arising out of and in the course of 
employment by the insured unless the liability was 
assumed by the insured under an “insured” contract.
 An insured contract is commonly defined within a 
general liability policy as:

That part of any other contract or agreement 
pertaining to your business under which you 
assume the tort liability of another to pay damages 
because of “bodily injury” or “property damage” 
to a third person or organization, if the contract 
or agreement is made prior to the “bodily injury” 
or “property damage.” Tort liability means liability 
that would be imposed by law in the absence of 
any contract or agreement.

 Accordingly, claims for common law indemnity and 
contribution are typically covered under the unlimited 
1B Employers’ Liability (EL) policy. contractual claims, 
on the other hand, are generally covered under the 
general liability insurance, and such policies always 
have a stated limit.

The Conflict
 Attorneys face a potential conflict in moving to 
dismiss common law claims asserted against the third-
party employer on grave injury grounds inasmuch as 
they may lose for their client the unlimited coverage 
provided under the EL/1B policy. This could potentially 
result in a situation where the client is left with 
limited gL coverage, or no gL coverage at all where 
that carrier has disclaimed.
 For example, in a case where no “grave injury” 
exists, the EL carrier would naturally want counsel 
for the third-party defendant-employer to make a 

motion to dismiss the common law claims so as to 
prevent the EL policy from paying indemnity. In such 
a situation, the question becomes whether counsel is 
obligated to move to dismiss the common law causes 
of action since, by eliminating those causes of action, 
the unlimited coverage provided by the EL would also 
be eliminated, thus leaving the insured with limited or 
perhaps no coverage available under its gL policy.
 The conflict may arise when counsel for the 
employer is requested to make a motion to dismiss 
the common law causes of action by the EL carrier 
since a successful motion results in lost coverage. 
 The issue as to whether defense counsel can 
be compelled to make such a motion has been 
addressed, albeit in a factually distinguishable case, by 
the Appellate division in the case of nelson Electrical 
contracting corp. v. Transcontinental Ins. company.6 

That case involved an insurance coverage dispute 
between a subcontractor, nelson, and its insurer, 
Transcontinental. The facts as set forth by the court 
in that case were as follows:

[nelson] entered into a contract with Pyramid 
company of onondaga to provide electrical 
contracting services in connection with the 
construction of [a mall]. during construction of 
the mall, three workers, Richard Lovenduski, Barry 
Walsh and joseph Bright, were injured at the work 
site. Each brought suit against Pyramid, which, 
in turn, cross-claimed or commenced a third-
party action against [nelson], seeking to recover 
on grounds of common-law and contractual 
indemnification and contribution. In addition, in 
the Lovenduski and Walsh actions, Pyramid in 
its third-party complaint, asserted a breach of 
contract claim against [nelson] for failing to name 
Pyramid as an additional insured on the general 
liability policy, procured from [Transcontinental]. 
When Pyramid was denied leave to amend its 
cross-claim in the Bright litigation to add such a 
cause of action, it informed [nelson] that it would 
continue to press the breach of contract claim in 
a separate lawsuit.7

 The Appellate division then went on to discuss 
insurance coverage issues pertaining to Pyramid’s 
claims against nelson and the conflict between 
Transcontinental and nelson:

It is undisputed that the indemnification and 
contribution claims asserted by Pyramid are 
covered under [nelson’s] liability policy and that 
the breach of contract claims are not. hence, while 
it is in [Transcontinental’s] interest to demonstrate 
that Pyramid is partially or entirely at fault for 
the accidents, and in so doing to limit Pyramid’s 
recovery on the covered claims, this would increase 
the amount of damages for which [nelson] 
might be held liable on the uncovered, breach 
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of contract claim. Recognizing that the interests 
of its insureds are at odds with its own in this 
respect, [Transcontinental] permitted [nelson] to 
select its own counsel to defend against Pyramid’s 
allegations, at [Transcontinental’s] expense.8

 The court then described a development in the 
litigation which brought the conflict between nelson 
and Transcontinental to a head:

Prior to trial, in the Bright action, Pyramid moved 
for summary judgment on its common-law and 
contractual indemnification claims against [nelson]. 
[nelson’s] counsel, who was of the opinion that 
the best approach to defending the action would 
be for Pyramid and [nelson] to work together 
to defeat the injured parties’ claims, rather than 
trying to “point fingers” at each other (and in 
so doing, run the risk of indirectly providing the 
injured parties’ case for them), determined that 
this goal would be best served by not opposing 
Pyramid’s motion.
Moreover, to defeat the motion, [nelson] would 
have had to present evidence that Pyramid bore 
some of the liability for the accident. While 
this would have advanced [Transcontinental’s] 
interests, by reducing or eliminating Pyramid’s 
possible recovery on the covered claims, it would 
have done so at [nelson’s] expense, by shifting 
its potential liability to the uncovered breach of 
contract claim. consequently, although he was 
urged to do otherwise by [Transcontinental], 
[nelson’s] counsel did not oppose Pyramid’s 
motion and it was granted. 
[Transcontinental] thereafter disclaimed coverage, 
and advised that it would no longer pay for 
[nelson’s] defense in the Bright action, because 
[nelson] had breached the policy conditions 
requiring that it cooperate in the defense of 
claims or lawsuits and refrain from assuming any 
obligation without [Transcontinental’s] consent. 
[nelson] then commenced this suit seeking a 
declaration that [Transcontinental] is obliged to 
defend and indemnify it in the underlying action.9

 The issue before the Appellate division was 
whether nelson was entitled to summary judgment 
declaring that Transcontinental had a duty to defend 
and indemnify it in an underlying personal injury 
action. The court discussed at length that a tactical 
decision of insured’s counsel, without the liability 
insurer’s consent, to not oppose co-defendant’s 
motion for summary judgment on its indemnification 
claims against the insured did not breach the policy’s 
requirement that the insured refrain from settling a 
claim or assuming any obligation without the insurer’s 
consent, where the decision was part of reasonable 
litigation strategy intended to decrease the likelihood 
of the insured’s liability.10

 The court in nelson determined that where the 
interests of the insured were at odds with those of the 
insurer, the insured was entitled to select independent 
counsel to conduct the defense so that, inter alia, 
tactical decisions will “be in the hands of attorneys 
whose loyalty to the insured is unquestioned.”11 The 
court went on to state that “though the insured is 
contractually precluded from settling their case, or 
otherwise assuming an obligation, without the consent 
of the insurance company, these limitations cannot 
be construed so broadly as to prohibit the insured’s 
counsel from making tactical decisions, such as those 
at issue here, which are part of a reasonable litigation 
strategy intended to decrease the likelihood of liability 
on the part of the insured.”12 The court added that 
the code of Professional Responsibility requires an 
attorney to exercise professional judgment solely 
on behalf of the client, and it prohibits counsel from 
permitting an insurer from regulating his or her 
professional judgment.13

 This decision makes clear that counsel for the 
third-party defendant-employer has an obligation 
to exercise his or her professional judgment and 
refrain from taking a position in the litigation that 
may jeopardize available insurance coverage. Thus, 
the attorney for the employer may refuse to make 
a motion based on grave injury because the making 
of the motion may result in the loss of the unlimited 
employers’ liability coverage and would leave the 
insured with diminished coverage.14

The Carrier’s Options
 Where counsel for the employer is faced with 
a conflict of interest and properly refuses to move 
to dismiss the third-party action based upon a lack 
of a grave injury, the insurer is not in privity with 
its insured and the insured’s interests are then not 
properly being protected in the action.
 The Appellate division has held that where an 
insured and an insurer are not in privity, and thus 
their interests are adversarial, a finding in the bodily 
injury action does not collaterally estop the insurer.15 

The Appellate division has also recognized that the 
existence of grave injury is a coverage issue as far as 
the EL carrier is concerned.16

 Where the attorney for the employer refuses to 
make the motion to dismiss the common law claims 
citing an ethical conflict, the employers’ liability insurer 
may attempt to obtain a de novo determination that 
no grave injury exists.17 The carrier may seek to do 
this by intervening in the personal injury action18 or 
by commencing a declaratory action.19

 While the attorney representing the employer may 
properly refuse to assert the grave injury defense, 
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Why Counsel Needs To Understand Priority Of Coverage
BY oLIVIA M. gRoss *

counsel should advise the employer that the EL 
carrier has the right to a separate determination on 
that issue. If the EL insurer is successful in that regard, 
then it will be entitled to a declaration that its policy 
owes no coverage to the employer.
* Andrew Zajac is the head of the appeals unit at Fiedelman 

& Mcgaw. Mr. Zajac is a past-president of dAnY, and he is 
currently chair of dAnY’s Amicus curiae committee and 
serves on its Board of directors. Dawn C. DeSimone is a 
member of the appeals unit at Fiedelman & Mcgaw. Ms. 
desimone is a member of dAnY’s Board of directors and 
also serves on dAnY’s Amicus curiae committee.
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You represent a general contractor facing a Labor 
Law claim with a potential $10,000,000 verdict and 

it will take at least $6,000,000 
to settle the action. The injured 
worker’s employer’s primary 
policy of insurance with a limit 
of $1,000,000 for the occurrence 
under which your client is an 
additional insured has been 
authorized in its entirety to you 
for settlement. Your client is also 

an additional insured under several primary and excess 
policies of insurance purchased by other subcontractors 
who had a nexus to the accident and your client has its 
own primary and excess policies. You are proceeding 
comfortably, satisfied that there is more than enough 
insurance coverage to meet any obligation your client 
may have whether by settlement or judgment. however, 
suddenly, you find that no other insurer is willing to 
extend you settlement authority. Trial is imminent and 
you have no commitment from any insurer that it will 
be the next layer to satisfy the judgment. 
 Which policy do you turn to next? What do you 
tell your client?
 Assume in this common scenario that your client 
entered into agreements with a subcontractor in 
which various subcontractors agreed to both defend 

and indemnify the owner and general contractor 
and to name them as additional insureds. The 
subcontractors also agreed to procure at least 
$5,000,000 in commercial general liability coverage 
on which the owner and general contractor were to 
be named as additional insureds. one subcontractor 
in turn subcontracted with plaintiff ’s employer. The 
employer agreed by contract to 1) indemnify and 
save harmless the owner, general contractor and 
the subcontractor which hired the employer and 
2) name each of them as additional insureds on 
a commercial general liability insurance policy in 
an amount not less than $5,000,000. The first tier 
subcontractor and the employer, in order to satisfy 
the insurance procurement requirements of their 
respective contracts, each purchased a commercial 
general liability policy with a limit of $1,000,000 and 
an excess liability policy with a limit of $5,000,000, 
naming additional insureds as required by contract. 
 Inevitably, plaintiff is injured, commences suit 
against owner and general contractor and first tier 
subcontractor, as defendants, and all or some of the 
defendants implead the employer seeking contractual 
indemnity. All insurers agree the owner and the general 
contractor are entitled to a minimum of $5,000,000 
additional insured coverage from the subcontractor’s 
insurers and another $5,000,000 in additional insured 
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coverage from the employer’s insurers affording your 
client $10,000,000 in additional insured coverage. The 
employer’s primary carrier, recognizing the exposure is 
well beyond its policy limit, readily extends settlement 
authority of $1,000,000. 
 so far so good. Then, the bickering over priority of 
coverage begins. 
 no insurer, not the excess carrier for the 
employer, not the primary and excess carriers for 
the subcontractor, and not your own clients’ insurers 
agree as to which policy pays next. Who do you turn 
to next for additional settlement authority, or, heaven 
forbid, to satisfy the judgment? 
 Assuming all parties to the contracts intended 
and understood that the contractor whose worker’s 
presence posed the risk of loss would be the one 
affording insurance coverage, you turn next to the 
employer’s excess or umbrella carrier. The excess 
carrier tells you its policy does not come into play 
until all primary policies are exhausted, including  
the subcontractor’s policy and the owner and general 
contractor’s own respective primary policies of insurance. 
 how could that be? The risk of the worker was 
occasioned by his employer’s presence on site. The 
contracting parties all contemplated that the owner 
and general contractor’s own policies would not be 
called upon to pay. complicating matters further, the 
excess insurer states that once the primary policies 
are all exhausted, then it only shares a co-insurance 
obligation with the subcontractor’s excess carrier 
and perhaps with the owner’s as well as the general 
contractor’s excess insurers as well.
 You dutifully telephone your client, the general 
contractor, and you attempt to explain the scenario 
and the disagreement among the insurers. Your client 
wants to know the answer to one simple question: 
“What about our contracts?” The general contractor 
assures the owner that it continues to honor its 
indemnity obligation to the owner. 
 You, on the other hand, are not so certain you 
can avoid disclosing the owner’s policies to the other 
interested insurers. Your clients are entitled to be 
saved harmless by contract and have $10,000,000 in 
additional insured coverage from two contractors’ 
insurers, $1,000,000 each, and your clients each have 
their own coverage from their own carriers and layers 
of excess coverage from its own commercial excess 
carriers; yet no carrier is willing to pay next.
 so which carrier is it that pays next? 

Horizontal Exhaustion
 The rule generally speaking as to priority of 
coverage in new York under the current state of case 
law is horizontal exhaustion.

 The rule is seemingly simple enough to state: “The 
rights and obligations of the insurers are governed 
by their respective insurance policies, not by the 
underlying trade contracts among the insureds.”1 
simply put, all primary policies that afford coverage 
to the insured, whether as a named insured or as 
an additional insured, must be exhausted before the 
insured may look to excess or umbrella policies.2 In 
determining priority of coverage, the courts review and 
consider the provisions of all of the relevant policies, 
and particularly the “other insurance” provisions to 
determine the priority among them.3 
 In our scenario, assuming that all insurers accept 
that the general contractor is indemnifying the 
owner and accept its refusal to seek out the owner’s 
insurance information, the three primary policies 
triggered by the loss, i.e. those of the general 
contractor, subcontractor, and employer pay before 
the excess and umbrella policies. 
 This, however, is an over simplification of the 
priority of coverage examination and does not answer 
the ultimate question of who pays the claim especially 
in light of the contractual indemnity agreement. 
 While the rule as set forth in two recent First 
department cases, Bovis v. Great American and Tishman 
v. Great American, did seem to indicate an examination 
of the policy language and the comparison of the 
premiums paid for each policy (discussed further 
below), calls for exhaustion of all primary policies first, 
a closer reading of the decisions reflect that the true 
import of the decisions is that the insurance policy 
language controls. 
 The horizontal exhaustion rule can be avoided in 
underwriting insurance policies to an extent but only 
if subcontractors request the right language. Moreover, 
upstream owners and general contractors continue 
to be at the mercy of the downstream contractors 
policies to a large extent. Even if the contracts require 
the downstream contractors to procure policies with 
the requisite “other insurance” priority wording, there 
is little recourse to ensure the correct language is 
actually included when the policy is issued and little 
remedy for breach of contract to purchase insurance.
 For example, if a trade contractors’ excess or 
umbrella policy were specifically endorsed to state 
that the policy is intended to be primary to any 
insurance coverage held by the additional insureds, 
including their own primary and excess policies, the 
excess policy of a subcontractor or employer would 
drop down to be next in priority before the owner’s 
and general contractor’s own insurance policies. 
 Policy language controls. For instance, where 
the excess insurer issued a follow form policy 
which incorporated the terms and conditions of the 
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underlying commercial general liability policy, because 
the underlying commercial general liability policy 
provided it covered the additional insureds up to the 
lesser of the policy limits or the amount required 
by their trade contracts with the insured, the trade 
contract limitation was incorporated into the excess 
carrier’s policy.4

Priority v. Contractual Indemnity
 Let us now return to the tension between priority 
of coverage and the separate but not mutually 
exclusive contractual indemnity obligation of the 
employer. 
 It is often useful to analyze indemnity and insurance 
procurement tracks of risk transfer separately. 
however, the two tracks can become intertwined 
before one gets the answer to the question of who 
pays the claim.
 In the scenario used here for illustration purposes, 
the excess carrier for employer may well have to 
recognize that ultimately, contractual indemnification 
will cause its policy to be exhausted, or, alternatively, 
its evaluation of the case exposure is far in excess 
of $3,000,000 ($1,000,000 each from the three 
primary policies of insurance) so it must authorize its 
$1,000,000 towards the settlement. 
But suppose the excess carrier for the employer 
does not authorize its $1,000,000 policy of insurance. 
Which of the three primary policies pays first? 
 Again, the language of the policies will determine 
priority say the courts. 
 often, the policy will provide that additional 
insured coverage is provided as required by written 
contract and if the contract requires the named 
insured’s (whether the subcontractor’s or employer’s) 
policy to be primary, then the policy will be rendered 
primary to other primary policies. In our scenario 
the subcontractor’s and employer’s policies will be 
primary to the policies of the owner and general 
contractor. 
 Your clients’ question, “but what about our 
contracts?!” continues to reverberate in your ears. 
 While it may be inevitable that the owner and 
general contractor will be entitled to contractual 
indemnification from the first tier subcontractor as 
well as from the third-party defendant employer and 
that the subcontractor will similarly be entitled to 
contractual indemnification from the employer, the 
court in Bovis held that “this scenario’s playing out 
in the long run does not, however, have the effect, at 
this stage, of negating the priority of coverage among 
the applicable policies arising from the terms of those 
policies [citations omitted].”5 An insurance policy, 
the court in Bovis stated, is a contract between the 

insurer and the insured, thus the priority of coverage 
“is controlled by the relevant policy terms, not by the 
terms of the underlying trade contract that required 
the named insured to purchase coverage.”6 
 Thus, you console your client, your contract will 
still have force and effect provided it has enforceable 
contractual indemnity language.7 
 however, parties and their representatives must be 
mindful of new York’s anti-indemnity statute and anti-
subrogation principles when considering contractual 
indemnity claims. 
 Pursuant to general obligations Law 5-322.1, an 
owner or general contractor may not be indemnified 
for their own active negligence.8 
 In addition, pursuant to the anti-subrogation rule, 
an owner or general contractor provided additional 
insured status on the subcontractor’s policy or tower 
of policies, are barred from asserting claims against 
the subcontractor to the limits of those policies.9 
 An emerging issue yet to be addressed by the 
courts is whether the anti-subrogation rule applies 
where downstream a contractors’ excess carrier has 
acknowledged additional insured coverage but has 
taken a horizontal exhaustion priority position.
 however, the Tishman decision may be a harbinger 
that the courts may find priority trumps contractual 
indemnity in answering the ultimate question of 
who pays. While the question of priority of coverage 
arose in a declaratory judgment action in Bovis 
where the First department specifically stated the 
contractual indemnity claims was not in front of the 
court, in Tishman the First department did have the 
contractual claim before it. however, in the last line 
of Tishman, the court stated that in light of their 
horizontal exhaustion priority finding, they “need 
not reach the issue” of the anti-subrogation and the 
contractual claim.10 
 here we see how the two tracks of risk transfer 
can get enmeshed.
 As a practical matter, downstream excess carriers 
involved in these disputes often offer some settlement 
money if resolution is in hand or a verdict deemed 
an unacceptable risk. This approach preserves excess 
carriers’ priority arguments for future cases as well.

Priority Determined by Premiums Paid
 The court in Bovis, relied on the court of Appeals 
decision in State Farm Fire and Cas. Co. v. LiMauro,11 
wherein the court conducted a comparison of the 
premiums charged by the respective insurers as 
reflective of each insurer’s expectation as to where it 
would stand in the hierarchy of priority of coverage. 
Reaffirming its earlier decision in Bovis, in Tishman., the 
First department stated:
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…in analyzing each policy to determine priority 
of coverage, a court is required to consider the 
intended purpose of each policy ‘as evidenced by 
both its stated coverage and the premium paid 
for it, as well as upon the wording of its provision 
concerning excess insurance [citations omitted].12

 Indeed, in Tishman, the court held that the existence 
of an excess clause in the primary policy did not 
transform the policy which, in the court’s opinion, 
was clearly intended to be excess, as indicated by the 
comparatively small premium.13

 however, the record, in each case, Bovis and 
Tishman, was devoid of any evidence as to how each 
policy’s premium was calculated. 
 The analysis, in discerning the intent of the insurer 
as to priority of coverage based on the policy 
premium, this author submits, is severely flawed. 
 The courts relying on a premium analysis as 
justification for priority of coverage do not consider 
that one contractor’s excess policy premium could 
exceed a small company’s primary policy’s premium. 
 These courts also fail to consider that premiums, 
at least in part, are based on the nature of the risk 
the work of the contractor itself presents. For 
instance, a contractor that performs excavation and/
or sand blasting work may be charged a premium that 
contemplates that type of activity. 
 When conducting the premium analysis, the courts 
also fail to account for the fact that a general 
contractor is likely exposed to more litigation and 
greater risk of loss by virtue of its role in overseeing 
all of the work of every contractor at a jobsite. 
By comparison, a masonry subcontractor’s insurer 
calculates premiums and the potential risk factors and 
litigation that could arise solely from that contractor’s 
own work. 
 These courts also fail to consider the relative size 
of each company whose policies were being examined. 
For instance, a large developer or general contractor 
is likely to run a number of construction projects 
simultaneously during the policy period. The masonry 
contractor, on the other hand, may be been limited to 
one or two projects during the policy period. 
 deductibles and self-insured retentions also affect 
premium calculations. This information was neither 
developed nor presented to the First department in 
either Bovis or Tishman. 
 Another significant factor in underwriting and 
calculation of premiums is loss history. different 
rates or multipliers were likely used to calculate 
the premiums of the various policies. While one 
company may pay $100,000 in premiums for an excess 
policy, another company may pay significantly less in 
premiums for the very same policy. 

 The policies of the respective insurers also were 
not identical in other meaningful respects. Each had 
different endorsements and did not afford identical 
coverage. 
 In sum, these courts failed to consider or recognize 
the underwriting factors mentioned here and others. 
These courts failed to make an apples-to-apples 
comparison, assuming that such a comparison is 
even possible. These courts have also failed to 
consider that in the underwriting process, the insurers 
examined whether the named insured includes hold 
harmless and indemnification provisions and insurance 
procurement provisions in its contracts. Indeed, some 
policies are endorsed to vitiate coverage if the named 
insured hires a subcontractor without a contract 
containing such provisions.

Conclusion
 so, who do you call after the first primary policy is 
exhausted? 
 First, be mindful that there continues be tension 
between contractual indemnity and priority and open 
questions remain to be fully resolved in future decisions. 
Accordingly, be certain your client’s contractual 
indemnity claims are litigated and determined before 
you negotiate your high exposure, multi-party case. 
 second, examine the “other insurance” provisions 
of each applicable primary policy. only consider the 
contractual provisions of the trade contract where 
the policy language allows the contract to vary the 
“other insurance” provision or “excess” provision of 
the policy. 
 next, look to the excess and/or umbrella policies 
and examine their schedules of underlying insurance 
and their own other insurance or excess provisions. 
Again, only look to the trade contracts if the policy 
language calls for you to do so. 
 only then will you be in a position to pick up the 
phone and convince the insurance representative to 
extend settlement authority or to pay the judgment 
entered against your client. 
* Olivia Gross is senior Partner with newman Myers Kreines 
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Defending Under A Reservation of Rights: A 
Potential Minefield of Conflicts
BY jonAThAn A. judd *
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A reservation of rights (“RoR”) is a means by which 
an insurer agrees to defend an insured against a 

claim or suit while simultaneously 
retaining its ability to evaluate, or 
even disclaim, coverage for some 
or all of the claims alleged by  
the plaintiff.
 This discussion will examine 
typical RoR scenarios and 
the minefield of challenges 

presented to defense counsel and clients in claims 
involving RoRs.   
 Examples of common situations where insurers 
may issue RoRs include the following: 1) some of 
the allegations in the complaint do not fall within the 
scope of the policy’s coverage, 2) there is an applicable 
policy exclusion, 3) some of the damages are not 
covered by the policy, 4) the damages alleged exceed 
the policy limits, 5) the coverage has been exhausted 
under an “aggregate” limit of liability, and 6) the 
policyholder breached a condition of the policy.
 RoR letters typically recite a laundry list of reasons 
the insurer could have for denying coverage and often 
frighten policyholders who had of course purchased 
policies thinking that they would be covered in the 
event of a loss.  The insurer is obligated to notify the 
insured that it may not cover a particular claim, so as 
to enable the insured to prepare an adequate defense.  

The RoR letter must explain to the policyholder 
why a particular provision of the policy, as applied 
to the facts of the case, could result in the denial of 
coverage.  The letter should quote the relevant policy 
language that is to be the basis of a possible future 
denial of coverage.
 An insurer’s indemnity obligation often cannot 
be determined until after a suit against the insured 
is concluded.  For example, where the insured is 
charged with both negligent and intentional conduct, 
the insured may have coverage for the former but not 
the latter.  Where the insurer’s coverage obligations 
are unclear, it beneficial for the carrier to defend the 
insured subject to a RoR and, if appropriate, seek a 
declaratory judgment determining the obligations of 
the insurer.1

 The issuance of a RoR allows the insurer the 
flexibility to fulfill its obligation under the policy to 
provide a defense while protecting itself by carrying on 
an investigation which could allow it to raise eventual 
defenses to coverage and, at the same, alerting the 
insured as to what actions it needs to take to protect 
its own interests.  
 Typically, when an insurer issues a RoR, it retains 
defense counsel for the insured while simultaneously 
monitoring the case and coverage issues related 
thereto either itself or with the help of coverage 
counsel. however, RoR’s may also give rise to a 
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policyholder’s right to independent counsel paid for 
at the carriers’ expense.2

 RoR letters should be sent as soon as questions 
of coverage are recognized.  Pursuant to Insurance 
Law § 3420(d), an insurer wishing to disclaim coverage 
for death or bodily injury must give “written notice 
as soon as is reasonably possible.”  The court of 
Appeals has held that a 48 day delay in disclaiming is 
unreasonable, late and renders the disclaimer void.3  
Recently, the Appellate division recognized that the 
duty to timely disclaim extends to property damage 
claims as well.4 
 such letters should contain, at a minimum:  

• The relevant policy language.
• Every potential applicable defense to coverage; 

i.e., that claims for punitive damages are not 
covered; that intentional claims (fraud, assault, 
intentional infliction of emotional distress) are 
not covered; that a complaint seeking damages 
in excess of the policy limit is covered only to 
the limit of the policy.

• If further investigation is required to ascertain 
whether coverage is available, the Reservation 
of Rights Letter should state that the insurer 
reserves the right to disclaim coverage based 
upon further factual developments (and 
the investigation must in fact be promptly 
pursued).

• References to the allegations in underlying 
complaint.

• Identification of the claims that are covered 
and those which are not covered.

• Identification of each and every policy exclusion, 
coverage provision, general condition which 
may bar coverage.

• The insurer’s position regarding coverage.
• notification to the policyholder that it has the 

right to independent counsel in the underlying 
suit.  (The value of advising the policyholder 
of this fact, of course, is if the insured raises 
a question as to the viability of the defense 
provided by the insurer at a later time.)

• An insurer will be estopped from raising any 
defenses known or which should have been 
known if not included in the letter.5  

• If new grounds surface during discovery, the 
insurer should supplement the Reservation 
of Rights Letter as soon as it learns of the 
information. 

 Insurance defense attorneys must be extremely 
cautious because an insurance company’s reservation 
of rights often presents a classic conflict of interest. 
since the insurer may eventually prevail on a coverage 
issue, it could be perceived to have less initiative to 

defend a policyholder’s claim.  since some of the 
claims asserted against the policyholder might be 
covered by insurance and others might not be, an 
insurer could appear to have more incentive to direct 
or steer counsel to more vigorously defend those 
claims not covered by the policy.  
 since a defense attorney is often on a carrier’s 
designated panel of litigation firms, and wants to 
remain there so as to obtain more business, there 
is a natural inclination for the attorney to want to 
satisfy the wishes of that insurer.  In fact, the Eighth 
circuit stated in united states Fidelity & guar. co. v. 
Louis A. Roser co.,6 that “the most optimistic view of 
human nature requires us to realize that an attorney 
employed by an insurance company will slant his 
efforts, perhaps unconsciously, in the interests of his 
real client -- the one who is paying his fee and from 
whom he hopes to receive future business -- the 
insurance company.”    
 A Texas high court similarly stated, “[h]e who pays 
the piper, calls the tune.”7

Whether a RoR is issued or not, defense counsel 
assigned by the insurer, of course, owes primary 
allegiance to the policyholder.  occasionally, however, 
a conflict may arise when an attorney finds himself 
caught in the financial and fiduciary tensions between 
him, his client, and the insurance company which hired 
him to represent his client.  
 These entities have what is known in industry 
parlance as a tripartite relationship, a creature unique 
to the insurance defense world, in which an insurer 
assigns counsel to a policyholder, and pays for the 
defense of that policyholder, although the interests 
of the policyholder and insurer could be divergent.  
carriers who refer cases to defense counsel have an 
interest in controlling every aspect of the defense in 
order to minimize their costs and efforts by insurers 
to do so could interfere with an attorney’s supreme 
duty to his client.  
 It is important to appreciate and avoid the potential 
ethical conflicts presented by this relationship in order 
to preserve the rights and interests of the client.  An 
attorney who does not properly assess and address 
the ethical constraints of the tripartite relationship 
could be figuratively staring into the barrel of a gun, 
facing potential sanctions or even the loss of a client.  
 The most common scenario in which a defense 
attorney faces a potential conflict after a RoR is 
where he learns of information regarding potential 
coverage defenses.  
 For example, an attorney may learn that the 
insured acted intentionally or fraudulently, thereby 
vitiating coverage under its policy.  Ethical opinions 
in new York provide that a lawyer retained by an 
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insurance company to represent an insured may not, 
unless the client consents, give the insurance company 
information the insurer can use to deny coverage to 
the client.  Any request for information implicating 
coverage should be passed on to the client, with an 
explanation of the possible ramifications of responding 
to the request.  
 under the recently enacted new York Rules 
of Professional conduct, the requirement of the 
supreme allegiance to the insured client remains 
intact.  specifically, 22 nYcRR Part 1200, Rule 5.4 
(c) states a “lawyer shall not permit a person who 
recommends, employs, or pays the lawyer to render 
legal service for another to direct or regulate the 
lawyer’s professional judgment in rendering such legal 
services or to cause the lawyer to compromise the 
lawyer’s duty to maintain confidential information of 
the client under Rule 1.6.”
 Based on an attorney’s ethical obligations, he or she 
should not report matters that will harm the client 
by jeopardizing insurance coverage, and the insurer 
should not require such disclosures as a condition of 
representing the insured client.  22 nYcRR Part 1200, 
Rule 2.3 (b).  
 The attorney’s duty to preserve the confidentiality 
of information under 22 nYcRR part 1200, Rule 1.6 
requires the attorney to refuse to disclose certain 
information to the insurance company absent the 
policyholder’s consent.  If the insurer is entitled to 
obtain certain information, and the policyholder 
refuses to give counsel the consent to divulge the 
information, then defense counsel should consider 
recommending that the client retain separate conflicts 
counsel to protect the policyholder’s rights in a 
potential coverage dispute with the insurance company. 
 An attorney who learns of his client’s fraudulent 
acts that may impact coverage is not under a duty to 
inform the insurance company of the possibility of the 
fraudulent acts by the insured.8  
 In addition, because such information is learned by a 
lawyer in the course of his/her professional relationship 
with a client, such information is confidential and may 
not be disclosed to an insurance company, without 
the client’s consent.9

 Whenever conflicting interests exist, dual 
representation of an insured and an insurer cannot 
continue without each client’s informed consent, and 
only if competent representation of both interests is 
possible.  22 nYcRR Part 1200, Rule 1.7(4).  When 
an actual or potential conflict of interest exists, 
defense counsel must promptly, fairly and fully inform 
the insured of all the facts and legal consequences 
regarding the conflicts so the insured can make an 
intelligent, informed decision whether or not to 

consent to counsel’s continued representation or to 
seek independent counsel.10

 After a policyholder’s consent to continue 
representation is obtained, defense counsel should 
undertake to communicate the nature and scope of the 
potential or actual conflict of interest to the insurer.11 
In communicating with the insurer, however, defense 
counsel must take care not to reveal the content 
of privileged communications with the policyholder.  
disclosing such communications is a breach of counsel’s 
duty of loyalty, and may also lead to the insurer being 
estopped from later denying coverage.12  
 In most circumstances, where consent has been 
obtained from both policyholder and insurer after 
full disclosure, defense counsel can continue dual 
representation of both clients.  This may occur 
even where coverage is in dispute and a defense is 
provided subject to a RoR if: 1) counsel limits his or 
her involvement to the liability issues; and (2) avoids 
any involvement with coverage issues; and (3) the 
outcome of the subsequent coverage dispute will 
not depend upon the resolution of important factual 
issues in the underlying action.  If liability of the 
insured in the underlying action will be resolved based 
upon factual issues important to the resolution of the 
coverage dispute, then an irreconcilable conflict of 
interest exists, and defense counsel must withdraw.13  
 only after an actual conflict of interest exists can 
the policyholder demand independent counsel.14 The 
most immediate problem arising once it is determined 
that a true conflict exists requiring the provision 
of independent counsel is whether the insurer or 
the policyholder is entitled to select independent 
counsel. The insurer, who will be funding the defense, 
will obviously seek to select counsel of its choosing, 
if for no other reason to assure that the counsel 
meets certain minimum qualifications. This raises the 
concern that counsel selected and funded by the 
insurer may favor the interests of the insurer to the 
detriment of the policyholder. 
 The majority of jurisdictions, including new York, 
grant the insured the right to choose independent 
counsel, whose reasonable fee is to be reimbursed by 
the insurer.15  

Conclusion
 counsel defending an insured under a RoR must 
be extremely vigilant to ensure that it maintains his 
supreme allegiance to his client, the policyholder.  It is 
crucial for insurance defense attorneys to familiarize 
themselves with the new ethical rules and how they 
affect the obligations of counsel to their clients once 
a RoR is issued.
 As a practical matter, counsel should also be 
aware that some carriers take the position that 
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only the policyholder should tell counsel of the 
carrier’s coverage position and thus, the carriers 
deliberately omit such information in suit assignment 
letters.   Accordingly, counsel should consider asking 
their clients from the onset of a case for any 
correspondence pertaining to the claim including 
correspondence from the carrier.
* Jonathan A. Judd is a partner with havkins Rosenfeld 
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Much has been written about the tripartite 
relationship among insurance carriers, their 

policyholders, and insurance defense counsel appointed 
to represent the former’s insureds. 
Most reported decisions on the 
topic, particularly in new York, 
arise in the context of coverage 
disputes between carriers and 
their policyholders. This article is 
not about, and does not purport 
to address, coverage disputes.

 Rather, this discussion addresses the emerging 
issues presented to carriers and defense counsel on 
whether there is a duty to advise the policyholder 
client of the right to independent counsel, and given 
the current state of the law, what steps counsel can 
take to best protect their clients and themselves.

Goldfarb Conflicts
 As a matter of substantive law, a conflict may arise 
between an insurer and a policyholder when some 
of the claims in a case are covered by the policy, 
while others are not, and strategic decisions made 
by defense counsel may affect the insured’s interests. 
In Public Service Mut. Ins. Co. v. Goldfarb,1 a dentist 
was simultaneously accused of negligent malfeasance, 
which was covered by the insurance policy, and 
intentional sexual assault, which was not. The court 
wrote that:

[I]nasmuch as the insurer’s interest in defending 
the lawsuit is in conflict with the defendant’s 
interest – the insurer being liable only upon 
some of the grounds for recovery asserted and 
not upon others – defendant goldfarb is entitled 
to defense by an attorney of his own choosing, 
whose reasonable fee is to be paid by the insurer.2

 over the thirty years since it was decided, Goldfarb 
has begotten numerous progeny, not all of which are 
consistent. still unsettled at this time is the issue of 
whether an insurance carrier is obligated to notify 
a policyholder of the latter’s right to select conflict 
counsel at the carrier’s expense.
 In other words, must a carrier affirmatively give 
an insured the civil equivalent of a Miranda warning 
notifying the policyholder of its right to select 
independent counsel in the event of a conflict? Compare 
Elacqua v. Physicians’ Reciprocal Insurers3 (carrier must 
affirmatively and accurately notify insured of right 
to select Goldfarb counsel at carrier’s expense), with 
Sumo Container Station, Inc. v. Evans, Orr, Pacelli, Norton & 
Laffan4 (neither carrier nor appointed counsel has an 
affirmative duty to inform insured of its right to select 
its own counsel at the carrier’s expense), and Coregis 
Ins. Co. v. Lewis, Johs,  Avallone, Aviles and Kaufman5 

(“defendants’ position that coregis was obligated 
to designate separate counsel once it realized that 
a coverage issue may exist is simply unsupported by 
new York law.”).

Open Questions on the Duty to Advise of the Right 
to Select Independent Counsel 
BY BARRY R. TEMKIn * 
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Ethical Duties Under Rules of  
Professional Conduct

 There is little authority specifically addressing the 
duties of insurance defense counsel under the 2009 
Rules of Professional conduct. RPc 5.4(c) provides: 
“unless authorized by law, a lawyer shall not permit 
a person who recommends, employs or pays the 
lawyer to render legal service for another to direct 
or regulate the lawyer’s professional judgment in 
rendering such legal services or to cause the lawyer 
to compromise the lawyer’s duty to maintain the 
confidential information of the client under Rule 
1.6.”6 RPc 1.8(f)(2) similarly proscribes “interference 
with the lawyer’s independent professional judgment” 
when someone other than the client is paying the fees.
 What are a lawyer’s duties when presented with 
a goldfarb conflict? should a lawyer retained and 
paid by the carrier be placed in a position to give the 
client advice which may be inimical to the interests of 
the carrier? under some circumstances, the lawyer 
may have a longstanding and mutually dependent 
relationship with the carrier. And in the process of 
giving a so-called “Goldfarb Miranda” warning, a lawyer 
may, in effect, be advising the client of its right to fire 
existing counsel, i.e., the lawyer herself.
 Thus, the lawyer may, in some circumstances, be 
conflicted from advising the client about choice of 
counsel because of a real and substantial conflict with 
the lawyer’s own interests. RPc 1.7(a)(2) prohibits 
a lawyer, absent waiver, from representing a client 
where “there is a significant risk that the lawyer’s 
professional judgment on behalf of a client will be 
adversely affected by the lawyer’s own financial, 
business, property or other personal interests.”7

 But all is not lost. RPc 1.7(b) provides that, 
notwithstanding a concurrent conflict of interest,
a lawyer may still represent a client if all four of the 
following factors are met:

1. the lawyer reasonably believes that the lawyer 
will be able to provide competent and diligent 
representation to each affected client;

2. the representation is not prohibited by law;
3. the representation does not involve the 

assertion of a claim by one client against 
another client represented by the lawyer in 
the same litigation or other proceeding before 
a tribunal; and

4. each affected client gives informed consent, 
confirmed in writing.8

 The new York city Bar, in an interesting and 
helpful ethics opinion, instructs that, under some 
circumstances, a law firm may limit the scope of its 
representation of a new client in order to avoid a 

conflict with an existing client.9 By extension, a law firm 
with a direct financial stake in the outcome of a client’s 
decision might be able to advise the client (in writing) 
to seek advice from another firm as to the existence, 
significance and waivability of the lawyer’s conflict.
 new York lawyers may take further guidance from 
california’s experience in resolving what it refers 
to as Cumis conflicts, named after the landmark 
and legislatively-modified decision in San Diego Navy 
Fed. Credit U. v. Cumis Ins. Co.10 The california civil 
code, while providing for choice of counsel by the 
insured in some instances, specifically gives clients 
the option of waiving that choice and opting for 
panel counsel selected by the carrier. In so doing, 
the california legislature has actually prescribed the 
language necessary to constitute such a waiver: “I 
have been advised and informed of my right to select 
independent counsel to represent me in this lawsuit. 
I have considered this matter fully and freely waive 
my right to select independent counsel at this time.”11 

While the california language is useful, it does not 
resolve the question of under what circumstances a 
lawyer may ethically advise the client whether or not 
to waive its right to select independent counsel.
 of course, yet another option for defense counsel 
is to avoid giving any advice at all to the client. 
Many insurance defense counsel have traditionally 
interpreted their role as simply to defend the claim, 
and not venture into questions of coverage under any 
circumstances.
 however, this approach worked out to the 
disadvantage of assigned defense counsel in Shaya B. 
Pacific, LLC v. Wilson Elser Moskowitz Edelman & Dicker, 
LLP,12  which upheld the sufficiency of a legal malpractice 
complaint against a law firm for failing to investigate 
the existence of excess insurance or give notice to 
the client’s excess carrier.  The Appellate division held 
that whether a retained insurance defense lawyer has 
a duty to ascertain excess coverage is a fact-specific 
determination, which “would turn primarily on the 
scope of the agreed representation – a question of 
fact . . ..”13 Shaya B. served as a wake-up call to the 
practitioners of the insurance defense bar, many of 
whom had assumed that their role was simply to 
defend – not to advise.

Conclusion
Public policy behind the ethical rules and case 
law, in many respects, appears designed to protect 
policyholders. Moreover, until the many open 
questions examined in this discussion are resolved, 
counsel retained by insurance carriers to represent 
policyholders should keep in mind that their primary 
ethical duty is to their clients, even if somebody else 
is paying the lawyer’s fees. Moreover, lawyers are 
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We’ve all heard it stated, an additional insured is 
“an entity enjoying the same protection as the 

named insured.”1 It is an important 
concept, but the statement is not 
nearly complete. In Pecker Iron 
Works v.  Traveler’s Ins. Co.,2 the 
court of Appeals reminded the 
bench and bar that “additional 
insured” had this “well-understood 
meaning.” Almost four year later, 
in B.P. Air Conditioning Corp. v. One 

Beacon Ins. Co.,3 the court of Appeals ended the 
debate as to the interpretation of Pecker.
 In Pecker the general contractor sought additional 
insured status under a policy issued to a subcontractor. 
Pursuant to contract, the subcontractor agreed to 
name the general contractor as an additional insured. 
The subcontractor’s policy contained an additional 
insured endorsement. The endorsement contained 
a priority of coverage provision, which stated “[t]
his insurance is excess over any valid and collectible 
insurance unless you [the subcontractor] have agreed 
in a written contract for this insurance to apply on a 
primary or contributory basis.”4

 The court of Appeals determined that the general 
contractor was entitled to additional insured coverage 
on a primary basis. In doing so, the court stated:

When Pecker [the general contractor] engaged 
upfront as a subcontractor and in writing provided 
that upfront would name Pecker as an additional 
insured, Pecker signified, and upfront agreed, 
that upfront’s carrier-not Pecker’s-would provide 
Pecker with primary coverage on the risk.5

 The court’s decision was premised upon the “policy 

provision at issue.” ultimately, the court’s decision 
resulted in the parties agreeing to co-insurance.6

 While the effect of the court of Appeals’ 
decision was clear to the parties involved, the Pecker 
decision led to some confusion for the bench and 
bar. Following Pecker, some came to believe that 
additional insurance provided by a subcontractor 
for a general contractor was always to apply on a 
primary, non-contributory basis with regard to the 
general contractor’s own policy. 
 such a finding was made by the Appellate division 
– First department in B.P Air Conditioning Corp. v. One 
Beacon Ins. Group.7 That court determined that not 
only was the additional insured to be provided with 
a defense, but that “as between [the subcontractor’s] 
policy and any policy covering BP as a named insured, 
any coverage [the subcontractor’s] policy affords BP 
in the [underlying personal injury action] is primary.”8 
It is interesting to note that not all of the policies 
involved were before the court.
 The court of Appeals put to rest the overly 
broad interpretation applied by the First department 
and others. The court found that “the Appellate 
division erred in finding that one Beacon’s coverage 
is primary and BP’s coverage under its own policy 
is excess.”9 The court reiterated the long standing 
principle that “a court must review and consider all of 
the relevant policies at issue” in order to determine 
priority of coverage.10 
 When one contracts to name another as an 
additional insured, they are agreeing to make them 
“an entity enjoying the same protection as the 
named insured.” coverage for an additional insured, 
however, is not necessarily primary and non-

Additional Insureds – What Does Pecker Iron 
Works Mean to You?
BY gLEnn A. KAMInsKA, Esq.*

ethically obligated under RPc 1.4 to regularly consult 
with and inform their clients of the status of the 
representation. under some circumstances, counsel 
may ethically seek to obtain informed consent and 
waiver for continued representation in a conflict 
situation, consistent with the Rules of Professional 
conduct. Moreover, counsel should ensure that they 
are not conflicted even from giving advice about 
conflicts with the carrier.
* Barry R. Temkin is counsel to Mound cotton Wollan & 

greengrass, an adjunct professor at Fordhamn university 
school of Law and chair of the new York county Lawyers’ 
Association Professional Ethics committee. The views 
exprissed are solely those of its author.
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2006).
6 RPc 5.4(c) (22 nYcRR § 1200 et seq.).
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11 cal. civ. code  2860.
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13 Shaya B. Pacific, 38 A.d.3d at 41.
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When Workers compensation Law § 11, the so 
called “grave Injury” statute, became effective 

in september 1996, common law 
third party claims against injured 
workers’ employers were barred 
absent an enumerated grave injury 
and unlimited “1B” coverage 
effectively was eliminated from 
most tort cases.1 however, an 
emerging issue now ripe to be 
addressed by the courts is whether 

the “1B” coverage under the Workers compensation 
policy can again be triggered by circumventing this 
statute with newly crafted contract language.
 due to the peculiarities of the statute, many 
kinds of career ending injuries can have huge values 
without qualifying as “grave injuries.” Accordingly, 
triggering unlimited coverage in these cases is 
compelling for all sides. however, attempting to do 
so is not without risk.
 Although not limited to the construction accident 
setting, this issue frequently presents in that scenario. 
 For example, prior to september, 1996, an owner, 
general contractor, or other higher tiered contractor 
found liable under the Labor Law would typically 
commence a third party action against the injured 
worker’s employer under theories of contractual 
indemnity as well as common law contribution and 
indemnity.2 The contractual claims would usually be 
covered by the employer’s cgL (commercial general 
Liability) policy and the common law claims would 
correspondingly trigger dovetailing unlimited coverage 
under the so called “1B” portion of the employer’s 
Workers’ compensation policy.

 since enactment of the statute, most third party 
claims against an employer have been limited to 
arguments based on written indemnity or additional 
insured status under an insurance procurement 
clause. Both additional insured status and contractual 
indemnity claims were exempted from the grave 
injury requirement.3 however, under either theory, 
such third party actions only triggered an employer’s 
applicable cgL coverage.
 In an effort to seek broader coverage for third 
party claims, a number of large general contractors 
have made recent attempts to trigger an employer’s 
1B coverage by revising the wording of certain written 
indemnification provisions to have employers waive 
grave injury defenses. 
 These contractors cite the following wording 
from the statute as support for their position: “for 
purposes of this section the terms ‘indemnity’ and 
‘contribution’ shall not include a claim or cause of 
action for contribution or indemnification based 
upon a provision in a written contract entered into 
prior to the accident or occurrence by which the 
employer had expressly agreed to contribution to or 
indemnification of the claimant or person asserting 
the cause of action for the type of loss suffered.”4

 one example of such a contractual waiver provision 
reads as follows: 

subcontractor also expressly agrees that the 
general contractor and owner, their trustees, 
officers, directors, members, agents, affiliates, and 
employees may pursue claims for contribution 
and indemnification against the subcontractor in 
connection with any claim brought against the 
general contractor or the owner in any form 
for injury and/or death to the subcontractor’s 

Triggering Unlimited “1B” Coverage in Non-Grave 
Injury Cases 
BY gARY A. RoME *

contributory. one must still look to each policies’ 
“other insurance” provisions to determine priority 
of coverage. While the contracts that one insured 
enters into with another can require that coverage 
be provided, it will be the policies of insurance that 
dictate the scope of such coverage.11 
 What does Pecker mean to defense counsel? It 
means that just because your client is named as an 
additional insured on another party’s policy, does 
not necessarily mean that the client’s own primary 
coverage will not be coinsurance. The policies involved 
and the language they employ will dictate coverage. 

* Glenn A. Kaminska is a partner and head of the Insurance 
coverage group of Ahmuty, demers and McManus.

1 Pecker Iron Works v. Traveler’s Ins. Co., 99 n.Y.2d 391 (2003).
2 Id.
3 8 n.Y.3d 708 (2007).
4 see Pecker, supra.
5 Id at 393-394.
6 see stephen M. Lazare and glenn A. Kaminska, Dispelling the 

‘Pecker v. Travelers’ Myth, n.Y.L.j, March 14, 2007.
7 33 A.d.3d 116 (1st dept. 2006).
8 Id. at 132.
9 8 n.Y. 3d at 716.
10 Id.
11 see note 6.
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Someone Failed to Procure Insurance - What Now?
BY john V. FABIAnI, jR. *

numerous business relationships such as 
construction contracts and commercial and 

residential leases require one 
of the contracting parties to 
procure insurance protection 
for the other. historically, the 
intent of the parties has been 
characterized as either cost 
allocation or risk allocation. In 
today’s economic environment, 

it is apparent that the principal purpose is to shift 
the risk of loss from the party with the primary 
responsibility under the law, i.e., the owner or general 
contractor, to the party actually in control of the 
work or premises, i.e., the subcontractor or tenant. 
Risk allocation agreements such as this are regularly 
enforced by new York’s courts.1 The question is, 

however, what is the practical effect of the failure 
to comply with a contractual obligation to procure 
insurance for the benefit of another.

Kinney Makes The Law Crystal Clear; 
Failure to Procure Calls For Full Indemnification
 In 1990, new York’s court of Appeals decided 
Kinney v. g.W. Lisk co.2 as a result of which insurance 
practitioners felt comfortable that owners and 
contractors would be fully protected by the insurance 
policy purchased by a tenant or subcontractor 
regardless of whether that policy named the owner 
or contractor as an additional insured. The Kinney 
court was presented with the question of whether 
an agreement to procure insurance contained in a 
construction subcontract ran afoul of new York’s 
anti-indemnity statute, goL § 322.1. The court held 

employees or special employees notwithstanding 
the provisions of § 11 of the Workers’ compensation 
Law limiting such claims for contribution and 
indemnification against employers or special 
employers and the subcontractor hereby agrees 
to waive the limitations on contribution and 
indemnity claims against employers or special 
employers provided in § 11 of the Workers’ 
compensation Law insofar as such claims are 
asserted by the general contractor and/or owner, 
their trustees, officers, directors, members, agents, 
affiliates, and employees against subcontractor.

 Workers compensation carriers have balked 
already and issued pre-emptive letters warning that 
they take the position that this language does not 
trigger coverage. When the issue is fully litigated, these 
carriers can be expected to argue that such waivers 
of the employer’s grave injury defense are contractual 
in nature thus subject to the exclusion for contractual 
claims typically contained in such policies. 
 In response, the contractors and cgL carriers 
will argue that because the grave Injury statute 
abrogated a common law right to seek contribution 
or apportionment under an employer’s 1B coverage, 
by satisfying the statutory exception for waiving a 
grave injury defense through an expressed agreement, 
the contract merely is the form which the statute 
prescribed for expressing such waivers and thus the 
waiver is not contractual in nature. In other words, 
the statute contemplated a return to the pre statute 
status quo provided an employer expressly waived its 
grave injury defense to claims for contribution in a 
written agreement. 

 The ability to trigger 1B coverage is an important 
consideration based upon the many pitfalls and 
difficulties which have arisen since the passage 
of the grave Injury statute in attempting to find 
coverage under an employer’s cgL policy due to 
the ever changing decisional guidelines and policy 
language governing claims for additional insured 
status and contractual indemnity. In addition, even in 
such circumstances under which an owner, general 
contractor, or other higher tiered contractor 
successfully obtained coverage for contractual 
indemnity or were afforded additional insured status, 
in high exposure cases, an employer’s cgL coverage 
has often been insufficient to satisfy exposure.
 clearly, one possibility that neither the general 
contractor nor the employer would want is a court 
finding that the waiver creates a viable but uninsurable 
common law claim. 
 Pending guidance from the courts, it would be 
prudent for general contractors, employers, and their 
representatives to consider potential ramifications 
to these contractual waiver clauses carefully. In an 
abundance of caution, the employer should notify 
both its Workers compensation and cgL carriers for 
accidents involving an employee. 
* Gary A. Rome is senior managing partner at Barry 

McTiernan & Moore.
1 n.Y. Work. comp. Law § 11.
2 See Hawthorne v. South Bronx Community Corp., 

78 n.Y.2d 433 (1991).
3 n.Y. Work. comp. Law § 11.
4 Id.
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that because an agreement to procure insurance was 
not an agreement to indemnify and hold harmless, it 
did not fall within the scope of agreements barred 
by goL § 322.1 and was enforceable as written. The 
court of Appeals went on to conclude that because 
the subcontractor had not procured the insurance 
it had agreed to procure, it was liable for all of the 
damages assessed against the contractor. 
 In reaching this conclusion, the Kinney court relied 
on a 1987 decision of the Third department, Roblee 
v. corning comm. coll.,3 and a 1959 second circuit 
decision, grant v. us.4 
 In Roblee, the contractor argued that the insurance 
procurement provision should be read to have 
required it to procure coverage that protected 
the owner only to the extent that the contractor 
was negligent. In rejecting this argument, the Third 
department reasoned that had that been the intention, 
it could have been achieved simply by requiring the 
purchase of insurance coverage for the sole benefit 
of the contractor. certainly, the requirement that the 
insurance protection be broader implied that it was 
intended to protect the owner in the event that it was 
negligent as well. Because the contractor breached its 
obligation to procure insurance for the benefit of the 
owner, it was obligated to indemnify the owner for 
its entire liability to the plaintiff, including the costs of 
defending itself. 
 grant, on the other hand, was decided not on 
indemnity grounds but rather on the issue of whether 
the united states fit the definition of an insured 
under a policy procured by a contractor. Although 
the united states could not obtain indemnification 
from the contractor, because it fit the definition of 
an insured under that contractor’s policy with Royal 
Insurance company, the united states was entitled to 
be indemnified by Royal.
 After Kinney, courts consistently held that a party 
that failed to procure insurance that it was required 
by contract to procure was liable for “all resulting 
damages”.5 Those damages included the damages 
assessed against the owner or contractor6 and the 
costs of defense.7 Many courts even held that because 
the obligation to procure insurance was independent 
of the obligation to indemnify, summary judgment 
could be awarded on the failure to procure claim 
even before it was determined whether the owner or 
contractor was liable to the plaintiff!8

Inchaustegui Makes the Law Crystal Clear; 
Kinney Didn’t Mean What Everyone  

Thought It Meant
 In 1996, in Mavashev v. shalosh Realty,9 the second 
department gave a preview of what was to come 

when it modified the Kinney rule, at least insofar as 
the landlord-tenant relationship was concerned.10 The 
court held that because the owner had procured 
its own insurance, the damages resulting from the 
tenant’s failure to procure insurance were the costs 
incurred by the owner in procuring its own insurance. 
 Then, in 2001, the landscape changed dramatically 
with the court of Appeals decision in Inchaustegui v. 
666 5th Avenue Limited Partnership.11 statewide, no 
longer was the remedy complete indemnification but 
rather the remedy was reimbursement for the out-of-
pockets costs. 
 An understanding of how the court of Appeals 
came to a decision that appears diametrically opposed 
to its decision in Kinney starts with examination of 
judge saxe’s majority opinion in the First department 
in Inchaustegui. There, the court commenced its 
analysis of the appropriate remedy by looking at 
a 1993 First department decision,  Wallen v. Polo 
grounds Bar and grill n.Y., Inc.12 

 In Wallen, the lease provision required the tenant 
to procure liability insurance and, in the event of 
the tenant’s failure to procure, gave the landlord the 
option of buying the coverage and charging the tenant 
back for the cost. The landlord had its own policy. 
When someone was injured on the leased premises 
and sued the landlord, the landlord sought summary 
judgment based on the tenant’s failure to procure 
insurance. The First department reversed the trial 
court’s award of summary judgment, finding that the 
landlord’s purchase of insurance created a question 
of fact as to the extent of damages suffered by the 
landlord as the result of the breach. 
 judge saxe then went on to write that his reliance 
on the rationale in Wallen was buttressed by two 
other post-Kinney decisions, Wilson v haagen dazs 
co.13 and noah v. 270 Lafayette Assocs.14 Even though 
all of these cases involved leases where there was a 
right reserved to the landlord to buy the insurance and 
charge back the tenant, judge saxe went on to state 
that the rule should not be limited to such situation. 
Rather, because the action sounded in contract rather 
than tort, the landlord was obligated to mitigate its 
damages.  Thus, if the landlord did, in fact mitigate its 
damages by purchasing its own insurance, then its 
remedy was the cost of mitigation, i.e., the cost of 
purchasing its own insurance and any related costs 
that were actually out-of-pocket to the landlord. 
 At the court of Appeals in Inchaustegui, the 
respective parties both made compelling arguments. 
The landlord argued, in short, that the insurance 
procurement provision was not merely a method 
of allocating the cost of insurance but was part of a 
risk allocation scheme that would have been defeated 
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by limiting its recovery to the commercial remedy 
of “cover”. The tenant argued principally that the 
landlord suffered no damage because the real party 
at interest was the landlord’s own insurer which had 
received a premium for the risk that it was trying to 
pass on to the tenant.15

 The court of Appeals agreed with the Appellate 
division majority and limited the measure of damages 
to the landlord’s out-of-pocket damages caused by 
the tenant’s breach. It explained away the apparent 
inconsistency with its decision in Kinney by pointing 
out that the parties in Kinney did not raise the issue 
of the insurance coverage available to the landlord, 
intimating that had the issue been raised, the decision 
might have been different. however, the court then 
went on to point out that the landlord was “the 
only appellant before us” and was only entitled to be 
placed in the same position it would have been had 
the tenant not breached the agreement. 
 By taking pains to identify the landlord, as opposed 
to its insurer, as “the only appellant before us” was 
the court of Appeals signaling that if the landlord’s 
insurer were a party before it, the court might be 
willing to consider the insurer’s “out-of-pocket” 
damages separately from those of the landlord? 
one would think that in the ensuing ten years of 
jurisprudence some enterprising insurer would have 
taken the issue up but if one has, it has not resulted 
in a reported decision. 

Inchaustegui Is Extended Beyond  
The Landlord-Tenant Relationship

 Although Kinney involved a construction contract, 
Inchaustegui arose out of the landlord-tenant 
relationship. Less then two months after Inchaustegui 
was decided, the First department applied it to a 
construction contract in Trokie v. York Preparatory 
school, Inc.16 The court wrote:

The proper measure of [the owner’s] damages 
for [the contractor’s] breach of the subject 
insurance procurement clause is the full cost 
of insurance to [the owner], i.e., the premiums 
it paid for its own insurance, any out-of pocket 
costs that may have been incurred incidental 
to the policy, and any increase in its future 
insurance premiums resulting from the liability 
claim.17

 In Wong v. new York Times company,18 a compelling 
argument that mirrored the risk allocation argument 
made in Inchaustegui was rejected by the First 
department and the application of the Inchaustegui 
rule to construction contracts was confirmed.19 
 From that point forward, the notion that Inchaustegui 
is all-encompassing appears to have gone without 
serious challenge and the vast majority of post-

Inchaustegui reported decisions involve construction 
subcontractors having breached their contractual 
obligation to procure insurance for the benefit of the 
owner and general contractor.20 
 In Murray v. The new York city Transit Authority,21 
the Appellate Term held that because nYcTA was 
self-insured, it was entitled to recover all its out-of-
pocket costs rather than simply the cost of procuring 
replacement insurance coverage. The court rejected 
the argument of the subcontractor that nYcTA 
was obligated to look elsewhere for insurance, i.e., 
to the insurer of another contractor, before it could 
obtain complete recovery.  Acknowledging nYcTA’s 
obligation to mitigate its damages, one of the legal 
principles that served as the foundation of judge saxe’s 
opinion in Inchaustegui, the court held that requiring 
nYcTA to look elsewhere for insurance coverage 
would go beyond the “reasonable exertions”22 called 
for by the mitigation principle. 

Who Pays The Bill?
Regardless of the measure of damages awarded for 
breaching the agreement to procure insurance, what 
party is responsible for paying those damages once 
they are awarded? does the defaulting tenant or 
subcontractor have insurance coverage for those 
damages or must it pay out of its own pocket? 
 The typical general liability policy is triggered by 
an “occurrence” which is defined as an accident, 
event or continued repeated exposure that results in 
bodily injury or property damage.23 It also contains an 
exclusion for liability assumed under contract unless 
that contract is an “insured contract”. An “insured 
contract” is generally defined to include, inter alia, 
a lease and a contract where you assume the tort 
liability of another.
 surprisingly, there is a dearth of reported decisions 
in new York on the subject of whether damages 
awarded for breach of the obligation to procure 
insurance is covered under a general liability policy. 
 guidance as to whether a defaulting tenant has 
coverage may be taken from the 2004 First department 
decision in hotel des Artistes, Inc. v. general Acc. Ins. 
co. of America.24 In rejecting an insurer’s refusal to 
defend and indemnify its insured in a suit for damages 
for failing to repair a leased premises that had been 
damaged, the court wrote:

[s]ignificantly, nowhere in the policy’s coverage 
provisions are there any restrictions on the 
source or theory of the insured’s legal liability. For 
instance, nowhere is it said that the “insured’s legal 
obligation to pay damages because of property 
damage” is limited to the insured’s liability in 
tort. nor is there any other language in the 
coverage provisions that could be interpreted to 
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exclude liability that is derived from a contractual 
obligation. In short, nothing in the coverage terms 
of the policy even implies a distinction between 
liability acquired by contract or in tort.

 This would seem to confirm that a tenant found 
liable to its landlord for breach of a lease obligation to 
procure insurance coverage would be insured under 
its general liability policy to the extent that the damages 
assessed against it were for bodily injury or property damage. 
 Prior to Inchaustegui, when the measure of damages 
for breach constituted the full personal injury or 
property damage awarded against the landlord, there 
would appear to have been little doubt that the tenant’s 
general liability policy would have covered it for the 
loss. since Inchaustegui, which made it clear that the 
measure of damages was not directly related to the 
underlying personal injury or property damage, it 
would appear that the tenant would not have coverage 
for any breach of contract damages awarded against it. 
 The exception would be if, similar to the situation 
in Murray, the owner is not fully insured, i.e., is a self-
insured or has a deductible or self-insured retention. 
Then, in that case, the tenant should have coverage 
under its own general liability policy for that portion 
of any award against it that is for bodily injury or 
property damage but not any related breach of 
contract damages.
 Whether a defaulting subcontractor is covered 
requires a different analysis. under the standard 
Iso form contractual Liability Exclusion wording,25 
contractual liability insurance applies only if the 
insured has assumed liability for damages in a contract 
or agreement and that contract or agreement falls 
within the definition of “insured contract”.26 As 
“necessary attorneys fees and litigation expenses” are 
included as part of bodily injury or property damage, 
if the contract to procure insurance is an “insured 
contract”, the defaulting subcontractor could have 
broader protection than the defaulting tenant.
 In sum, regardless of whether the defaulting party 
is a tenant or subcontractor, the determination of 
whether that party has coverage for its breach of 
the obligation to procure insurance will turn on two 
critical factors: the components of the damages award 
and the language of the insurance policy.

Conclusion
  notwithstanding the fact that the procurement 
of insurance requirement in the commercial lease 
originated as a cost-sharing device whereas the 
procurement of insurance requirement in the typical 
construction contract is part of a pure risk-allocation 
scheme, the courts of new York treat them the same 
for purposes of assessing the damages recoverable for 
breach of that obligation. 

 Thus, for the foreseeable future, the measure of 
damages recoverable for breach will be limited in all 
cases to the out-of-pocket loss suffered. Whether 
there is a realistic opportunity to recover those 
damages depends on the elements of the damages and 
either the resources available to the defaulting party 
or the terms of its general liability policy. The moral of 
the story is an ounce of prevention is worth a pound 
of cure; owners and contractors should make sure 
that their tenants and subcontractors have complied 
with their obligation to procure insurance and that 
the insurance that has been procured provides the 
coverage requested. 
* John V. Fabiani, Jr. is a founding partner at Fabiani, cohen & 
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14 233 A.d. 2d 108 (1st dep’t 1996).
15 This raises the intriguing question of what if the landlord 

and its insurer were to put on evidence that when the 
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risk transfer scheme included contractual indemnification 
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would the insurer also be entitled to recover the increased 
premium that it would have charged had it been aware 
that the risk transfer scheme did not include insurance 
procurement obligations on the part of the tenant?

16 284 A.d.2d 129 (1st dep’t 2001).
17 This begs the question of what the “appropriate remedy” 

would be if the cost of insurance exceeded the amount of 
the personal injury judgment.
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Taking Control of Priority of Coverage
BY LIsA shREIBER *

general contractors, construction managers and 
site owners (collectively “owner”) seeking to 

enforce priority of coverage 
requirements must make 
sure their subcontractors’ 
policies contain language which 
incorporates these requirements. 
contractual priority of coverage 
requirement will be rendered 
ineffective if contained solely 
in the trade contracts, and not 

incorporated by reference into the relevant policies.1 
 Most owners require that subcontractors 
name them as an additional insured on both the 
subcontractor’s commercial general liability (“cgL”) 
and excess insurance policies.  The subcontracts often 
contain a further requirement that the subcontractor’s 
policies apply on a primary and non-contributory 
basis with the owner’s own policies. 
 The new York courts, however, have deemed such 
“contractual prioritization requirements” essentially 
meaningless in holding that a policy’s priority vis-à-vis 
other policies is controlled solely “by the relevant 
policy terms, not by the terms of the underlying 
trade contract that required the named insured to 
purchase coverage.” 2 This is commonly referred to as 
horizontal exhaustion.

 however, there are steps the parties can take to 
avoid horizontal exhaustion and effectively imbue the 
“contractual prioritization requirements” to avoid the 
horizontal exhaustion rule.
 owners must require that subcontractors 
have their policies endorsed to incorporate the 
“contractual prioritization requirements” by 
reference. Endorsements which accomplish this goal 
are increasingly being offered as standard forms, 
and, of course, are always available as manuscript 
endorsements. Through the addition of these 
endorsements, insurers will be forced to acknowledge 
and honor the contracting parties’ intentions regarding 
priority of coverage. 
 The most common form of additional insured 
endorsement in subcontractor-issued cgL policies 
are broad forms which incorporate as additional 
insureds any person or organization the named insured 
was “required to by written contract” to name as an 
additional insured. These broad form endorsements, 
by design, refer to the “written contract’s” insurance 
procurement requirements in order to determine 
additional insured status. In order to set up priority 
of coverage, the endorsement must go a step further 
and state that coverage for an additional insured (i.e. 
owner) will apply on a primary, noncontributory 

18 297 A.d.2d 544 (1st dep’t 2002).
19 The argument that the insurer’s subrogation rights needed 

to be protected was made and apparently rejected by the 
court in Wong. It is difficult to know what the result would 
have been had the insurer actually been a party.

20 E.g., Aragundi v. Tishman Realty & const. co., Inc., 68 
A.d.3d 1027 (2d dep’t 2009); quick v. city of new York, 
24 Misc.3d 1210(A) (sup. ct. King county 2009); Bryde 
v. cVs Pharmacy, 61 A.d.3d 907 (2d dep’t 2009); Pepe v. 
center for jewish history, Inc., 19 Misc.3d 1130(A)(sup. ct. 
new York county 2008); Murray v. new York city Transit 
Authority, 20 Misc.3d 5 (sup. ct., App. Term, 2nd and 11th 
judicial districts 2008); Maternik v. Edgemere By the sea 
corp., 19 Misc.3d 1118(A) (sup. ct. Kings county 2008).

21 20 Misc.3d 5 (sup. ct., App. Term, 2nd and 11th jud. dist. 
2008).

22 citing holy Props. v. cole Prods., 87 n.Y.2d 130, 132 (1995) 
and janowitz Bros. Venture v. 25-30 120th st. queens corp., 
75 A.d.2d 203 (1980).

23 Because there are numerous policy forms used by insurance 
companies in the admitted and non-admitted market it is 
impossible to address all of them in this article.

24 9 A.d.3d 181 (1st dep’t 2004).
25 There is no coverage for bodily injury or property damage 

in cases where the insured must pay damages based on 

assuming liability in a written contract or agreement. 
however, coverage does apply to liability for damages: 

 The insured would have had if there was no contract or 
agreement; or 

 That the insured assumed in an insured contract or 
agreement, subject to the bodily injury or property damage 
occurring after the contract or agreement was executed. 
This includes necessary attorney fees and litigation 
expenses incurred by or for a party other than the insured 
determined to be damages because of bodily injury or 
property damage, as long as: s
• The liability to the party for the cost of that party’s 

defense is assumed in the same insured contract; and 
• The attorney fees and litigation expenses are for the 

defense of that party against a civil or alternative 
dispute resolution proceeding in which damages 
covered by this insurance are alleged.

26 That part of any other contract or agreement pertaining to 
your business (including an indemnification of a municipality 
in connection with work performed for a municipality) 
under which you assume the tort liability of another party 
to pay for “bodily injury” or “property damage” to a third 
person or organization. Tort liability means a liability that 
would be imposed by law in the absence of any contract or 
agreement.
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Spotting Illusory Downstream Coverage
BY WILLIAM g. KELLY *

basis where the contract so requires. hence, the 
endorsement will refer back to the contract not only 
for the parties’ intentions regarding additional insured 
status, but also for priority of coverage. 
 Likewise, it is vital that the subcontractor’s excess 
policy be endorsed to ensure that the owner also 
gets primary and noncontributory coverage from 
that policy. This will ensure that the owner’s policies 
will not be called upon to pay a cent until the 
subcontractor’s coverage is exhausted. Again, one way 
to accomplish this is to incorporate the “contractual 
prioritization requirements” into the subcontractor’s 
excess policy by reference. 
 This is tricky with excess policies as they generally 
do not contain an additional insured endorsement 
which sets out the parameters of additional insured 
coverage. Instead, they define “insured” to include 
anyone qualifying as such under the scheduled 
underlying cgL Insurance policy and contain an “other 
insurance” provision that makes them excess to any 
other coverage available to the additional insured. 
 Based on their “other insurance” provision, most 
excess carriers will argue that their policies apply in 
excess of the owner’s cgL policy, and either on a 
coinsurance basis or in excess of the owner’s own 
excess policy, even where the scheduled underlying cgL 
Insurance contains “contract deferring priority language.” 
 Therefore, to ensure priority of coverage, an 
owner must be proactive. It must request that 
all subcontractors’ excess policies be endorsed to 
include “contract deferring priority language” which 
states that the policy will apply after exhaustion of 
the scheduled underlying cgL Insurance, and before 
application of the additional insured’s own coverage. 

 Without the inclusion of such “contract deferring  
priority language”, the excess coverage afforded an 
additional insured will likely be found to apply after 
application of the Additional Insured owner’s own 
cgL coverage, and on a coinsurance basis with the 
owner’s own excess coverage.3 
 Thus, owners who seek to effectively enforce 
the priority of coverage language included in their 
subcontracts, must address the issue proactively, 
before a project begins, and not after an accident 
occurs. The owner should first advise subcontractors 
that they are required to endorse both their primary 
cgL and excess policies to include “contract deferring 
priority language”, and provide them with the specific 
language to use. second, the owner should require 
that all subcontractors provide copies of the necessary 
policies prior to commencement of the project. 
 Finally, the owner should review the policies 
prior to project commencement to ensure that the 
required “contract deferring priority language” has 
been included. By following these simple steps, an 
owner can (1) effectuate the priority of coverage 
requirement contained in the trade contract, (2) 
protect its own insurance coverage limits for future 
use, and (3) stabilize or even reduce its insurance 
premiums.
* Lisa Shreiber is a member of cozen o’connor. 
1 Bovis Lend Lease LMB, Inc. v. Great American Insurance 

Company, 53 A.d.3d 140, 855 n.Y.s.2d 459 (1st dept 2008); 
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2 Bovis Lend Lease LMB, Inc. v. Great American Insurance 
Company, 53 A.d.3d 140, 855 n.Y.s.2d 459 (1st dept 2008).

3 Bovis Lend Lease LMB, Inc. v. Great American Insurance 
Company, 53 A.d.3d 140, 855 n.Y.s.2d 459, (1st dept 2008); 
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In construction site litigation, the owner and 
general contractor for the project can be held 

statutorily liable under the 
Labor Law of the state of new 
York. It is imperative for the 
general contractor to be able 
to transfer this risk to the 
appropriate subcontractors. This 
can be accomplished through 
an appropriate contractual 
indemnification clause, common 

law indemnification or through the procurement 
of insurance by the subcontractor, which provides 

coverage for the owner and general contractor. 
 certificates of Insurance are used in the 
construction industry in order to facilitate the actual 
commencement of the work. Too often, the owner 
and general contractor rely solely upon a certificate 
of Insurance as proof that they are additional insureds 
under the subcontractor’s policy. 
 The reliance on certificates by contractors is often 
to their detriment.  Too many times contractors 
discover only after an accident occurs, that the 
certificate is quite worthless. contractors find out 
that the coverage that was allegedly provided to them 
by a subcontractor is in fact illusory. The failure of 

Continued from page 27
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the contractor to make sure that his subcontractors 
have the appropriate insurance and the appropriate 
endorsements at the start of a job will result in the 
contractor’s own insurance paying the loss with the 
resulting increase in premiums to the contractor. 
 A certificate of Insurance is not an insurance policy 
but is merely evidence of a contract for insurance. It 
is not conclusive proof that the contract of insurance 
exists and is not in and of itself a contract to insure.1 
Moreover, most certificates of Insurance contain 
a statement that the certificate is not an insurance 
policy and does not amend, extend or alter the 
coverage afforded by the policies listed. 
 Arguments have been made successfully in the 
Appellate division of the supreme court, Third 
department, that the issuance of a certificate by 
an insurance company2 or by an agent3 authorized 
to bind the insurance company may, in certain 
circumstances, create an estoppel. In order to 
proceed with this estoppel argument, you would 
need to subpoena the agency agreement for that 
agent to determine if it the agent had binding 
authority.  however, if a policy has been cancelled, 
coverage cannot be created by estoppel.4 This 
estoppel argument has not been adopted by any 
other department of the Appellate division. 
 Assuming that an insurance policy has been issued 
to a subcontractor, the owner and general contractor 
still need to know if in fact they were named as an 
additional insured and whether the policy is subject 
to any exclusions, which may negate that coverage. 
 At the present time, several insurance companies 
are issuing comprehensive general liability policies, 
which exclude coverage when one of their employees 
is involved in an accident. In effect, this makes their 
policy worthless in any construction setting accident 
involving their own employees. While the policy may 
provide coverage for claims brought by pedestrians, 
this employee exclusion leaves the policyholder with 
a significant gap in coverage.
 In a common scenario, an owner and general 
contractor are sued under the Labor Law 240 
statute after a subcontractor’s employee has fallen 
off a ladder or a scaffold. The owner and general 
contractor are barred from commencing a common 
law indemnification or contribution claim against the 
subcontractor because the subcontractor’s employee 
has not sustained a grave injury as defined by 
Worker’s compensation Law section 11. The owner 
and general contractor then commence a contractual 
indemnification claim against the plaintiff ’s employer 
only to be met by a disclaimer of coverage by the 
subcontractor’s cgL carrier as a result of an employee 
exclusion in the policy. The insurance carrier for the 

general contractor is then left paying for the claim 
with the resulting increase in premiums. 
 In an excellent discussion of this situation, judge 
Victor of the supreme court, Bronx county in Fort 
Washington Ave. v. utica First,, referred to these 
policies as misleading and worthless in the context of 
a construction site accident.5 judge Victor summarized 
the problem and noted that the owner and general 
contractor need to exercise due diligence at the start 
of a construction project in order to make sure that 
the applicable insurance policy is obtained by their 
subcontractor. judge Victor stated: 

“while the insurance policy may have been 
misleading and rendered meaningless due to the 
exclusions, Fort Washington [owner] and dnA 
[general contractor] nevertheless had a duty to 
do a due diligence review of the policy presented 
by Rauman [subcontractor]. had they read the 
policy when it was first presented, they may have 
observed the exclusion and rejected the policy as 
not in compliance with the construction contract 
requirements. having failed to do so, they left 
themselves exposed and there is no public policy 
mandate, which the court can utilize to rescue 
them or the injured worker if these entitles do 
not have sufficient coverage and/or the ability to 
pay a damage award. In that regard, the court 
notes that because of the absence of any statutory 
mandate, utica First, the defendant herein, has 
been repeatedly successful in having its insurance 
policy exclusions judicially upheld.”

 judge Victor further wrote, “as stated above, the 
court is sympathetic to the argument advanced by 
Fort Washington that the exclusions resulted in only 
an illusion of coverage. unfortunately, this court is 
constrained by the decision of the court of Appeals 
in slayko, supra,6 to enforce the contract with its 
exclusions as written by defendant utica First and 
accepted by the plaintiff.”
 In the Fort Washington case, the general contractor 
was not specifically challenging the exclusions as 
ambiguous and inapplicable but rather, arguing that 
the exclusions themselves are violative of public policy 
in that they create only an illusion of coverage in a 
construction site setting. judge Victor held that these 
exclusions do not violate public policy.5, 7

 The written decision by judge Victor in the Fort 
Washington case should be required reading for anyone 
practicing in the field of construction site litigation. 
judge Victor not only analyzes the issue but proposes 
his own solution. he proposes a standard policy, which 
would be a construction site policy that all parties to 
a construction site project could rely upon so that 
they could concentrate their expertise of performing 
construction work and not spend their time analyzing 
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the exclusions in a subcontractor’s policy.
 Examples of illusory downstream coverage abound. 
In addition, to complete employee exclusions that 
omit the usual give back for insured contracts, some 
carriers also issue “five borough exclusions” for 
work in new York city. Moreover, some carriers take 
the position that their policyholder down stream 
subcontractors have to satisfy the policy conditions as 
to a deductible or self insured retention before they 
recognize the additional insured status of the owner 
or general contractor.  Also, some carriers are known 
to issue policies with minimal limits as low as $15,000.
 The employee exclusions have been upheld 8 and 
do not violate public policy9 even though as judge 
Mazzarelli noted in a recent dissent the court’s 
interpretation of the employee exclusion in the 
particular case before her, “would defeat this purpose 
by depriving the insured of coverage for injuries to 
employees of subcontractors.”10  The other illusory or 
limited coverage policies may well be upheld in future 
decisions as well.
 As noted above, owners and general contractors are 
now faced with the choice of accepting certificates of 
Insurance and moving the project forward or actually 
reviewing their subcontractor’s policies of insurance 
in order to make sure the coverage is not illusory. The 
first step for the general contractor is to understand 
that the certificate of Insurance provided by the 
subcontractor does not mean that the subcontractor 
has the correct policy or that the general contractor 
has in fact been named as an additional insured on 
the policy. The next step is for the general contractor 
to understand that there are multiple forms of 
additional insured endorsements, some of which 
provide coverage, many of which don’t. 
 In consultations with general contractors, they 
should be advised that if in fact they are an additional 
insured on the subcontractor’s policy, an additional 
insured endorsement was added to the subcontractor’s 
policy or the subcontractor has a blanket additional 
insured endorsement. In either case, preferably they 
should obtain a copy of the additional insured 
endorsement and read it. 
 In this age of computers, policies may be on line 
and all policies and endorsements can be scanned and 
forwarded to the general contractor, although even 
first tier carriers can be slow to issue policies.  In 
fact, in recognition of systemic delays, the Insurance 
department issued an advisory circular Letter no. 20 
on october 16, 2008 requiring carriers to promptly 
issue and deliver policies within 30 days from inception.  
nonetheless, problems in persist for policyholders 
timely obtaining copies of their policies.

 Moreover, a general contractor may have dozens 
of subcontractors, or more. Thus, there may well 
be issues of limited resources and time constraints 
to obtain all necessary policy information before 
work begins.
 If a general contractor deals with a subcontractor 
on a regular basis, they may want to suggest that the 
subcontractor obtain a blanket additional insured 
endorsement with the appropriate language, which is 
triggered every time a purchase order or a contract 
is signed. 
 Lastly, a general contractor can rely upon 
the language in the written contract with the 
subcontractor with respect to the procurement of 
insurance but the contractor should be aware that the 
failure of the subcontractor to adhere to the terms 
of the contract with respect to the procurement of 
insurance will provide only limited relief in a breach 
of contract litigation.11  
 As highlighted above, the courts hands are tied 
to correct illusory policies.  They simply cannot 
rewrite policies that have been issued before the 
claim arises.  Accordingly, while there are practical 
realities of time constraints, limited resources and 
difficulties obtaining policies, owners and general 
contractors who don’t know the terms of at least 
the subcontractors additional insured endorsements, 
may well find out the hard way that the subcontractors 
insurance procurement obligations have been unmet.  
Moreover, the remedy for the breach of contract to 
purchase is very limited and the owners and general 
contractors’ only real remedy may well be limited to 
their own insurance which is neither the expected 
nor desired result.
*  William G. Kelly is a senior partner with goldberg segalla 
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The relationship between an insurance company, its 
policyholder, and the defense attorney retained 

by the insurance company to represent the insured, 
is commonly referred to as the tripartite relationship. 
As the title implies, the relationship consists of 
three parts; the relationship between insurer and 
policyholder, the attorney and the policyholder and 
the attorney and the insurer. 
 This discussion will examine the nature of the 
tripartite relationship, common scenarios where 
conflicts and ethical dilemmas may arise and how 
those pitfalls may be avoided.
 The relationship between the policyholder and 
the insurer is governed by the insurance contract. 
The insurance contract defines the responsibilities 
of each party. In the case of the policyholders, the 
obligations include prompt payment of premiums, 
timely notice and cooperation. In the case of the 
insurer, the responsibilities include providing the 
policyholder with a defense and indemnity against 
claims for covered losses. In conjunction with 
the obligation to defend, the insurance contract 
authorizes the insurer to retain defense counsel, to 
control the defense and to settle claims, commonly 
without the policyholder’s consent.
 The defense attorney is not a party to the 
insurance contract. Rather, the relationship between 
the attorney and the insured is governed by the 
laws of agency. The attorney’s ethical obligations to 
the insured are dictated by model and/or state rules 
governing professional conduct. 
 The relationship between attorney and insurer is 
dictated by the retainer agreement. In the insurance 
defense situation, a retainer agreement often confers 
upon the insurer the status of client as opposed to 
third-party payor, which an insurer may prefer, as it 
allows the insurer to control the defense and to gain 
the benefit of evidentiary privileges.1 
 While the interests of both policyholder and 
insurer may initially be aligned (generally prompt and 
successful resolution of claims and litigation), potential 
conflicts can materialize into actual conflicts that raise 
ethical considerations for the defense attorney. The 
approach to resolving such conflicts begins with a 
basic understanding of who the client is and, in the 
case of a dual client scenario, to which does he owe a 
paramount duty of loyalty.

One Client or Two?
 of the states that have addressed the issue of who 
an attorney’s client is in the tripartite relationship, 
approximately twenty states have determined that the 
attorney has only one client, the policyholder, while 
approximately twenty-one states view the attorney 
as having two clients, the policyholder and the insurer. 
new York state has traditionally followed the former 
approach in viewing the tripartite relationship as 
involving one client, the insured. Therefore in new 
York, while a retainer agreement may impose upon 
the defense attorney a duty of loyalty to both the 
insurer that retained him and the insured, in the event 
a potential conflict materializes into actual conflict, the 
duty to the insured takes precedent.2

The Defense Attorney’s Approach to  
Resolving Actual Conflicts

 The newly enacted new York Rules of Professional 
conduct, modeled after the ABA Model Rules, 
maintain that a defense attorney may enter into 
a tripartite relationship despite the potential for 
numerous conflicts of interest that may arise.3 
however, once a conflict actually materializes, the 
attorney is ethically constrained from taking a 
position adverse to the policyholder, even if in the 
best interests of the insurer.
 By way of illustration, what should a defense 
attorney do when a policyholder refuses to appear 
for deposition or to produce court ordered items 
of discovery and confides to the attorney that such 
disclosure will personally or professionally injure him? 
unquestionably, the attorney owes a contractual duty 
of loyalty to the insurer to zealously defend the suit 
and to minimize loss. 
 however, simultaneously, he owes an ethical 
duty to the policyholder not to reveal confidences 
or to engage in other conduct harmful to the 
insured. Therefore, if the information revealed to the 
attorney was provided by the policyholder with an 
expectation of confidentiality, the attorney should 
refrain from divulging the policyholder’s confidences 
to the insurer, explain to the policyholder that his 
testimony would minimize loss in the liability suit, and 
recommend that he consult with independent counsel 
(as the policyholder’s decision not to cooperate 
could result in loss of coverage). nonetheless, if the 
policyholder persists in his refusal, and the insurer 

Potential Ethical Dilemmas Facing Defense
Counsel in the Tripartite Relationship
BY MELIssA WALTERs, Esq. *
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does not otherwise exercise its right to terminate 
the representation based on the insured’s lack of 
cooperation, the defense attorney should withdraw.4

 Another commonly encountered conflict is 
presented when an insurer wishes to settle a claim 
and the policyholder is opposed. If the policyholder 
stands fast in opposition, even at the expense of 
jeopardizing coverage, an attorney may believe he is 
ethically constrained from settling the matter and may 
seek to withdraw. This despite the fact that in new 
York, the court of Appeals has recognized that when 
authorized to do so by the insurance contract, an 
insurer would not bear any liability to the insured for 
bad faith in settling a claim (within the policy limits) 
without the policyholder’s consent.5 
 Yet another classic conflict of interest commonly 
encountered by the defense attorney arises when an 
insurer acknowledges its duty to defend a policyholder 
but issues a reservation of rights (the insurer reserves 
its right to disclaim its duty to defend and indemnify 
the policyholder). such a scenario may create an actual 
conflict for the defense attorney from inception.
 In new York, if a reservation of rights is based on 
issues independent of the facts to be determined in 
the underlying action (such as late notice), the defense 
attorney, in consenting to the tripartite relationship, 
does not run afoul of his ethical duties to the 
policyholder.6 For example, no conflict would exist 
entitling both a motor vehicle lessee and operator to 
independent counsel in an underlying personal injury 
action where each share a common goal with the 
insurer to defeat liability and the issue of whether a 
rental agreement was breached was of no consequence 
to the defense of the underlying liability claim.7

 By contrast, if a reservation of rights is issued as to 
certain claims asserted against the insured for which 
no coverage is afforded under the policy and the 
issue as to coverage is intertwined with the insured’s 
liability (for example, whether the insured’s conduct 
was negligent versus intentional), the new York 
state court of Appeals has acknowledged a conflict 
compromising the defense attorney’s loyalty.8 
 The Appellate division, Fourth department’s 
holding in State Farm Mutual Auto Insurance Company v. 
Van Dyke is illustrative.9 There, the court determined 
that the defendants in a personal injury action, a 
motor vehicle owner and operator, were entitled 
to independent counsel to defend both claims 
of negligent and intentional conduct where the 
defendant operator had pled guilty to vehicular 
assault in a criminal action. In such a scenario, it is 
clear that insurance policy provisions would make 
it advantageous to the insurer to have the defense 
attorney tailor his defense to have any liability against 

the insureds hinge upon non-covered claims. hence, 
the insurer’s defense attorney is ethically constrained 
from representing the insured and the policyholder 
should have a right to select independent counsel.10 

Conclusion
 This discussion addresses but just a few examples 
of conflicts that may arise for a defense attorney 
who consents to the tripartite relationship. When an 
actual conflict does arise, the defense attorney may 
resort to state specific case law, insurance law, rules 
and ethics opinions, the Restatement (Third) of the 
Laws governing Lawyers as well as model and state 
specific rules of professional conduct for guidance as 
to appropriate conduct in response. however, as a 
general rule, in response to an actual conflict between 
insurer and insured, the new York defense attorney 
is reminded that the practice of law, while a business, 
is simultaneously a profession. As such, he must resist 
the tendency to favor the interests of the insurer and 
be prepared to honor the applicable rules governing 
professional responsibility. 
* Melissa Walters is a member of harrington ocko & Monk, 
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In 2008, the First department rendered two 
decisions that reemphasized the importance of 

incorporating both additional insured and contractual 
indemnification clauses in construction contracts in 
order to obtain risk transfer. 
 First, in April 2008, the First department decided 
Bovis Lend Lease LMB, Inc. v. Great American Ins. Co.,1 
holding that the provisions of the insurance policies 
governed priority and take precedence over the 
corresponding terms of trade contracts. There, the 
court analyzed the specific provisions of the policies 
involved, including their respective premiums, to 
ascertain which policies were intended to provide 
true primary coverage and which policies were 
excess.2 
 More importantly, the court recognized in dicta 
the argument that regardless of which policies were 
primary, and which were excess, the excess carrier may 
end up ultimately providing coverage that ultimately 
ends up paying a claim on the basis of contractual 
indemnification.3 specifically, the court stated that 
the contractual indemnity “scenario’s playing out in 
the long run does not have the effect of negating the 
priority of coverage among the applicable policies 
arising from the terms of those policies” at that stage.4 
 Accordingly, Bovis, which was a declaratory 
judgment action seeking only the order of the policies 
in question, did not resolve the tension between 
contractual indemnity and priority of coverage.
 The court subsequently faced similar issues in 
july 2008 in Tishman Construction Corp. of New York v. 
Great American Insurance Company,5 a cautionary tale 
about ensuring that both additional insured status and 
contractual indemnification arguments are presented 
to, and addressed by, the court.
 There, Tishman construction corp., (“Tishman”), 
was retained by carnegie hall as the general 
contractor (“gc”) for the construction of a new 
music hall. Tishman procured a general liability 
policy from national union Fire Insurance company 
(“nuFIc”) with a $1 million limit per occurrence in 
accordance with its contract with carnegie hall and 
named carnegie hall as an additional insured. 
Tishman then subcontracted the excavation, 
foundation, structural demolition, and structural steel 
and concrete work on the project to schiavone 
construction company (“schiavone”). schiavone was 
obligated to add Tishman and carnegie as additional 

insureds on its policy and to defend and indemnify 
for claims arising out of schiavone’s negligence in the 
performance of its contract with Tishman. Accordingly, 
schiavone obtained a general liability policy with limits 
of $ 1 million per occurrence from nuFIc. schiavone 
also acquired a “Protector commercial umbrella 
coverage” policy from great American with limits of 
$25 million, which named Tishman and carnegie as 
additional insureds. 
 subsequently, two schiavone employees brought 
actions against Tishman, and carnegie hall after 
being injured on the construction site. Tishaman and 
carnegie tendered their defense to schiavone, which 
was accepted by schiavone’s primary carrier, nuFIc. 
 The first claim settled for $785,000, which nuFIc 
paid under its policy with schiavone. The second 
resulted in a jury verdict of $2,324,146. 
 subsequently, Tishman, carnegie hall and nuFIc 
commenced an action against great American and 
schiavone for a declaration that 1) schiavone was 
responsible for paying whatever remained of the verdict 
for the second case after nuFIc paid the remainder 
of the proceeds of schiavone’s policy and 2) great 
American should indemnify Tishman and carnegie to 
the extent the verdict exceeded the nuFIc policy 
issued to schiavone as additional insureds under 
schiavone’s great American excess policy. 
 Essentially, Tishman, carnegie hall and nuFIc 
argued that in determining the priority of the 
insurance policies, schiavone’s policy with great 
American should be applied first before Tishman’s 
general liability policy, based on Tishman and carnegie 
hall’s additional insured status with great American 
as dictated by their agreement with schiavone. 
 The First department disagreed and cited to its 
prior decision in Bovis.6 
 It held in Tishman that a commercial umbrella policy 
issued to a subcontractor, which named the owner 
and the gc as additional insureds, was an excess policy 
that would only apply after the exhaustion of the gc’s 
commercial liability policy.7 The court found that the 
umbrella policy was meant to be a true excess policy 
despite the existence of an “other insurance” clause 
in the gc’s policy stating it was excess over any other 
policies and a similar clause in the umbrella policy 
stating that it is excess policy unless other insurance 
is specifically written to be excess of it.8

 notably, the Bovis and Tishman holdings would 

A Cautionary Tale: Tishman Construction Corp. of 
New York v. Great American Insurance Company 
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often plaintiffs will posture a case for settlement by 
claiming they will be able to blackboard large past 

and future medical specials and 
economic loss at trial when the 
reality is they will never be able 
to recover all those damages due 
to the collateral source statute’s 
limit on double recovery. The 
law governing collateral source 
offsets is cPLR 4545 which is 
intended to prevent plaintiff ’s 

from recovering damages at trial that they would have 
paid regardless of the trial anyway from other sources, 
i.e. double recoveries. 
 however, one of the major hurdles confronting the 
defense attorney faced with an adverse jury verdict 
is actually proving the offsetting medical, dental, 
custodial, rehabilitative care, lost earnings, pension 
and other economic benefits plaintiff will be able 
to recover from collateral sources except for life 
insurance against the jury award. 
 Typically, the trial court will holding a collateral 
source hearing after trial and outside the presence 

of the jury to calculate the offset since by statute the 
plaintiff may prove his or her losses and expenses at 
the trial irrespective of whether such sums will later 
have to be deducted from the plaintiff ’s recovery
 cPLR 4545(a) and (b) applies to all personal 
injury actions and essentially negates the common-
law collateral source rule by allowing evidence to 
be admitted at the hearing for consideration in 
establishing that any past or future cost or expense 
(including loss of earnings) was or will be replaced 
from a collateral source. 
 significantly, the statute requires that defendants 
prove that a plaintiff is legally entitled to continued 
receipt of such collateral source in order for the 
court to reduce the plaintiff ’s awarded for any 
future expenses. 
 This discussion will review the standard defendants 
face in establishing collateral source offsets with a 
special focus on the rules for public employees.

Standard for the Applicability of Collateral 
Source Payments

 In a post-trial collateral source hearing, there is an 

CPLR 4545 Collateral Source Offsets: 
Special Rules for Public Employee Plaintiffs 
BY LouIs F. EcKERT *

result, at least initially, in the “horizontal exhaustion” 
of all the primary policies providing coverage for 
Tishman and carnegie. 
 The plaintiffs in Tishman attempted to argue in 
the lower court that great American should satisfy 
the remainder of the verdict amount based on 1) 
Tishman and carnegie hall’s additional insured status 
and 2) contractual indemnification. nevertheless, the 
lower court only addressed the argument based on 
additional insured status, which the Appellate division 
ultimately rejected. 
 somewhat puzzling however, is that the 
Appellate division found that in light of its priority 
holding, it did not need to reach the contractual 
indemnification argument.9 
 Was the court signaling that contractual indemnity 
is irrelevant or trumped by priority of coverage?
 There is, at present, a pending motion before the 
lower court regarding the contractual indemnification 
argument, which, if granted, should, as the Bovis court 
acknowledged, result in the excess carrier providing 
coverage toward paying the claim despite being last 
in priority. 

 no matter how this motion is decided, a return to 
the First department seems inevitable.
 Thus, securing additional insured coverage alone 
is not sufficient if the desired outcome is for the 
additional insured coverage to be exhausted first 
on the primary and horizontal excess level. A valid 
indemnification clause running in the favor of the 
additional insured must be coupled with the additional 
insured requirement to achieve a complete risk 
transfer to the indemnitor’s insurer.
* Scott Miller is a principal of Miller and Associates, special 
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represented Tishman construction in Tishman v. Great 
American.
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increased burden of proof placed upon a defendant 
seeking to prove the availability of a collateral source 
of payments as the statute is a derogation of the 
common law and, as such, the statute has to be 
read narrowly to effect its meaning. Accordingly, the 
courts have required a higher standard, increasing the 
defendants burden of proof from a preponderance of 
the evidence to “reasonable certainty” that plaintiff 
will continue to receive the item claimed to be a 
collateral payment. 
 A moving defendant bears the burden of establishing 
an entitlement to a collateral source reduction of an 
award for past or future economic loss. The standard 
of proof, as set forth twice in the plain language of the 
statute, is that of “reasonable certainty”. Reasonable 
certainty is understood as involving a quantum 
of proof that is greater than a preponderance of 
evidence but less than proof beyond a reasonable 
doubt. Each of the four judicial departments has 
interpreted “reasonable certainty” as akin to the clear 
and convincing evidence standard, that the result 
urged by the defendant be highly probable. 
 In deciding the question of entitlement to a 
collateral source reduction, the reasonable certainty 
test necessarily implicates a two-tiered evaluation of 
defendants’ collateral source proof. 
 First, defendants must establish with reasonable 
certainty that the plaintiff has received, or will receive, 
payments from a collateral source. such payments 
may illustratively include, but are not limited to, 
homeowner’s insurance in property damage actions, 
and in actions involving personal injury or death, 
disability pension payments received in lieu of future 
lost pension benefits, disability retirement payments 
in lieu of lost future ordinary pension benefits, health 
insurance benefits not subject to any lien payable 
by the plaintiff, certain social security benefits, and 
workers’ compensation benefits not subject to liens 
upon the plaintiff. 
 Reasonable certainty for future collateral source 
payments also requires an affirmative finding by the 
court that a contract or other enforceable agreement 
entitles the plaintiff to the ongoing receipt of such 
benefits, conditioned only upon the continued future 
payment of premiums and other financial obligations 
required by the agreement.
 The second step of a defendant’s proof under the 
reasonable certainty standard in seeking entitlement 
to a collateral source reduction is that collateral 
source payments which have been or will be 
received by the plaintiff must be shown to specifically 
correspond to particular items of economic loss 
awarded by the trier of fact. The match of an award 
for past or future economic loss on the one hand, 

and offsetting collateral source payments on the 
other, is consistent with the strict construction 
accorded to cPLR 4545, and assures that any 
reductions to an award for economic loss are limited 
to the prevention of “double recoveries” by plaintiffs 
as intended by the legislature. 
 The reasonable certainty standard of proof for 
entitlement to a collateral source reduction furthers 
the overall purpose and intent of cPLR 4545, by 
assuring that plaintiffs’ awards for past and future 
economic loss not be reduced absent a highly 
probable evidentiary showing that the covered costs 
and expenses were, or will be, replaced or indemnified 
from collateral sources. Absent the reasonable 
certainty of collateral source reductions, the statute, 
to the extent it departs from common law, prefers 
double recoveries in favor of plaintiffs over the polar 
alternative of depriving plaintiffs of a compensatory 
award for economic losses to which the trier of fact 
found them entitled. see Kihl v. Pfeffer1.
 Problems arise when considering the type of proof 
that could potentially be placed before a jury with 
respect to a vocational rehabilitation expert. When 
plaintiffs are receiving a disability pension, by its terms, 
the monies paid to plaintiff only last the term of the 
disability. If plaintiffs are shown to be capable of work, 
they are not disabled and the payments would cease.2 
 An instructive case is Ruby v. Budget Rent A Car,3 
wherein the court held that:  [A]n n.Y. c.P.L.R. 
4545(c)  collateral source offset for future social 
security disability benefits should not have been 
granted where plaintiff ’s experts said that he was 
capable of working in the future in a reduced capacity 
amounting to $50,000 per year, and defendants’ 
experts said that he was capable of working as he 
had before the accident such that he suffered no 
diminution of earning capacity whatsoever. defendants 
did not meet their burden to show that it was “highly 
probable” that plaintiff would continue to be eligible 
for social security disability benefits. 
 Typically the proof submitted is on par with that 
in the Ruby case, i.e., experts designed to show that 
plaintiffs are not, or will not always be, disabled. It 
follows that the defendants, as in Ruby, would not 
then be able to prove, post trial, that plaintiff would 
be “reasonably certain” to continue to receive their 
207-c disability payments. 
 It should be noted that the Ruby court also 
disallowed a collateral offset for future medical 
benefits where plaintiff was insured under his wife’s 
insurance plan but testified that his marriage is 
strained. The court ruled that it is not certain that he 
would remain married and entitled to the coverage 
and disallowed the offset of future medical expenses 
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despite the fact that plaintiff was covered for them at 
the time of the verdict and post-trial motions.
 Assume that plaintiff ’s economist puts forth a 
scenario where plaintiffs are disabled from ever working 
again (29 years of future work life, respectively) and 
the city, who cannot offset future lost wages under 
§4545(b), puts forth a vocational rehabilitation expert, 
along with video surveillance, that demonstrates 
plaintiff can return to work. Assuming a compromise 
verdict that finds that plaintiff ’s will suffer 5 years of 
future lost wages, there is a sound argument under 
Ruby that the defendant is not entitled to the offset at 
all given the lack of reasonable certainty that plaintiff 
will continue to receive a disability pension. 
 This not atypical scenario is cause for much 
strategic debate and deliberation.

Special Rules for Public Employee Claimants
 The issue presents itself in unique ways when 
considering a public employee who has instituted suit 
against a public employer. The distinction between the 
rules governing public employees and run of the mill 
plaintiffs is a key distinction that must be understood 
by practitioners so as to advise clients as to the 
availability and, ultimately, the applicability of collateral 
offsets. Employee benefits are specifically mentioned 
in the statute as a type of collateral source. 
 This section of the collateral source rules allows a 
public employer, who is being sued by its employee, 
to offset only past collateral source benefits. This 
limitation of the ability to offset collateral source 
benefits is established through the court of Appeals 
holding in Iazzetti v. city of new York,5 which 
determined that a public employer was not entitled 
to a reduction for collateral–source disability benefits 
under cPLR 4545(b) for future costs or expenses, 
owing to the limiting language located in the statute.

A New Statute
 A new law that may also reduce the ability of 
plaintiff ’s to posture the value of a case is the recently 
enacted goL 5-335(a). This statute may well make 
settling cases easier by barring private hMos and 
health insurers from enforcing liens (subrogating) in 
personal injury settlements. Previously, claimants with 
private medical insurance would have their doctors 
and hospital bills paid by those carriers and then 
posture in their personal injury claims for higher 
settlements arguing that they had to repay a substantial 
lien – which maybe they repaid and maybe often not 
resulting in a double recovery. Private insurance was 
entitled to enforce liens by interpleading into the 
lawsuit mucking up settlement agreements if the lien 
was bigger than the settlement value. 

 Two caveats: a) this new statute applies only to 
settlements, not judgments which private insurance 
can still lien against; and b) this statute does not 
apply to statutory liens such as Workers comp or 
Medicare. Thus, there will be minimal effect on claims 
by injured workers.
 however, for claimants with private insurance, 
carrier and defense counsel settlement evaluations 
should no longer include medical expenses. 

Conclusion
 It almost goes without saying that defense counsel 
and carriers evaluating tort cases must be familiar 
with new York’s statutes governing what plaintiff will 
really be able to ultimately recover. clearly, there 
are practical challenges and hurdles for defendants 
to always maximize their reductions. The better 
understood, the earlier defense counsel can prepare 
and be effective.
* Louis Eckert is a partner with Lewis Brisbois Bisgaard & 

smith LLP. 
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2 under general Municipal Law §207(c), police officers are 

entitled to disability benefits for the period of time “until 
the disability arising therefrom has ceased…”

3 23 A.d.3d 257 (1st dept. 2005).
4 94 n.Y.s.2d 183 (1999).
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All defense attorneys know that there is something 
called “antisubrogation”, that it may have an effect 

in many cases they are handling, 
and that it is, therefore, something 
they must understand. Although 
many defense attorneys cannot 
explain antisubrogation on the 
spot if asked to do so, with a 
little review they can master the 
doctrine if it becomes relevant in 
a matter they are handling. 

 of course, it is relevant in many tort liability actions 
where there are multiple parties defendant, and it 
happens that attorneys sometimes misunderstand 
antisubrogation. sometimes the doctrine, though 
applicable, is overlooked completely and sometimes, 
though inapplicable, the doctrine is successfully 
argued. This may occur because analysis of whether 
the antisubrogation doctrine applies and what effect 
the antisubrogation doctrine may have in any matter 
requires both an insurance coverage analysis and a 
tort liability defense analysis.
 We are discussing the common law antisubrogation 
doctrine applicable in tort liability actions addressed by 
the court of Appeals in Pennsylvania General Insurance 
Co. v. Austin Powder Co. 1 and North Star Reinsurance Corp. 
v. Continental Insurance Co.2 We are not here discussing 
the 2009 statute limiting a motor vehicle insurer’s 
ability to recover no fault benefits in subrogation 
and we are not discussing waiver of subrogation that 
arises from express provisions in insurers’ policies. 
There are over 200 reported decisions addressing the 
antisubrogation doctrine in new York and there is a 
small degree of conflict in the authorities. As this note 
is, at most, a primer and not a treatise, we address here 
the substantial weight of the authorities.

Subrogation
 An understanding of the antisubrogation doctrine 
must begin with at least a rudimentary understanding 
of subrogation in the context of liability insurance. 
When an insured owes an obligation to one party 
(for instance, money damages due an injured plaintiff 
in a personal injury action) and a liability insurer 
satisfies its insured’s obligation to that party (by 
paying the injured plaintiff), that liability insurer 
typically acquires its insured’s right to recover the 
entire amount paid from any other party that is 
obligated to indemnify its insured (or to recover 

a portion of the amount paid from any party that 
owes its insured a portion in contribution). 3 It is 
frequently stated that subrogation permits an insurer 
to “stand in the shoes” of its insured:

subrogation, an equitable doctrine, entitles an 
insurer to “stand in the shoes” of its insured to 
seek indemnification from third parties whose 
wrongdoing has caused a loss for which the 
insurer is bound to reimburse (see, Pennsylvania 
General, 68 nY2d at 471; 16 couch on Insurance 
2d § 61:37 [rev ed]; Keeton and Widiss, Insurance 
Law § 3.10[a]). subrogation allocates responsibility 
for the loss to the person who in equity and 
good conscience ought to pay it, in the interest of 
avoiding absolution of a wrongdoer from liability 
simply because the insured had the foresight to 
procure insurance coverage (see, 16 couch on 
Insurance 2d § 61:18 [rev ed]). The right arises by 
operation of law when the insurer makes payment 
to the insured (see, 16 couch on Insurance 2d §§ 
61:4 [rev ed]).4 

The Antisubrogation Doctrine
 Where an insurer is obligated to defend and/or 
indemnify two or more insureds pursuant to (a) the 
same policy or (b) a general contractor’s Liability 
(gcL) or commercial general Liability (cgL) policy 
and an owners and contractors’ Protective policy 
(ocP) purchased from the insurer by the same party, 
pursuant to the antisubrogation doctrine such an 
insurer (and only such an insurer) is precluded from 
becoming subrogated to the rights of any one of 
its insureds against any other insured the insurer is 
obligated to defend and/or indemnify pursuant to the 
same policy or combination of policies.
 The antisubrogation doctrine was expressly 
adopted by the court of Appeals in Pennsylvania 
General to preclude an insurer that had already paid 
an entire loss on behalf of one insured on a liability 
policy from seeking to recover the amount paid 
through prosecution of that insured’s indemnity claim 
against another insured on the same liability policy. 
With the entire loss already paid by the sole primary 
insurer, neither the insured nor any excess insurer 
had a financial interest in the indemnity claim. Thus, 
prosecution of the indemnity claim was pursued 
for the sole benefit of the primary insurer that also 
insured the putative indemnitor. 
 The problem identified by the court of Appeals 
is that in such an instance permitting the insurer to 

What Every Defense Attorney Needs to Know 
About the Antisubrogation Doctrine 
BY TIMoThY j. KEAnE *
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prosecute, for its own financial benefit, an indemnity 
claim against another insured that the insurer was 
obligated to defend pursuant to the policy under 
which the insurer made its payment would allow the 
insurer to “pass the incidence of loss” back to its own 
insured, thereby breaching its obligation to defend 
one of its insureds even though the insurer accepted a 
premium to protect that insured against such a claim. 
The court of Appeals wrote:

The insurer’s right of subrogation, long recognized 
as a matter of equity, has traditionally been applied 
to claims against third parties whose wrongdoing 
has caused a loss for which the insurer is bound 
to reimburse (citations omitted). A third party, by 
definition, is one to whom the insurer owes no 
duty under the insurance policy through which 
its loss was incurred (citations omitted). on the 
other hand, it has often been said that an insurer 
may not be subrogated to a claim against its own 
insured, at least when the claim arises from an 
incident for which the insurer’s policy covers that 
insured (see, e.g., Chrysler Leasing Corp. v. Public 
Administrator, 85 A.d.2d 410, 448 n.Y.s.2d 181; 
Beck v. Renahan, 26 A.d.2d 990, 275 n.Y.s.2d 1010, 
affg. 46 Misc.2d 252, 259 n.Y.s.2d 768; 16 couch, 
op. cit. §§ 61:133, 61:134; see also, Hartford Acc. & 
Indem. Co. v. Michigan Mut. Ins. Co., 61 n.Y.2d 569, 
475 n.Y.s.2d 267, 463 n.E.2d 608). The principal, 
although alluded to in our prior decisions (Hartford 
Acc. & Indem. Co. v. Michigan Mut. Ins. Co., supra, p. 
573, 475 n.Y.s.2d 267, 463 n.E.2d 608), has never 
been formally addressed by this court. having 
considered the relevant authorities, we now 
conclude that the rule is a sound one. To allow the 
insurer’s subrogation right to extend beyond third 
parties and to reach its own insured would permit 
an insurer, in effect, “to pass the incidence of the 
loss * * * from itself to its own insured and thus 
avoid the coverage which its insured purchased” 
(Home Ins. Co. v. Pinski Bros., 160 Mont. 219, 226, 
500 P.2d 945, 949, supra).

***
The rule against allowing subrogation claims 
against an insured is based, in part, on the potential 
for conflict of interest that is inherent in these 
situations (see, e.g., Chrysler Leasing Corp. v. Public 
Administrator, supra; Home Ins. Co. v. Pinski Bros., supra, 
500 P.2d p. 949). here, for example, the interests 
of the insured indemnitor, Austin Powder, can only 
be fully protected through the vigorous defense of 
the indemnitee, Bison Ford. Yet, if indemnification 
from Austin Powder could be had for losses 
sustained on Bison Ford’s behalf, Liberty Mutual 
would have less incentive to defend Bison Ford 
from claims made against it. As a consequence, 
allowing indemnification might sanction an indirect 
breach of the insured’s obligation to defend its 

insured Austin Powder. Furthermore, it would 
sanction a direct breach of the primary obligation 
the insurer undertook-the obligation to indemnify 
Austin Powder from loss (see, Home Ins. Co. v. Pinski 
Bros., supra, p. 949. 5 

 When an insurer’s right to subrogation arises 
from an insurance policy that is separate from and 
unrelated to the insurance policy pursuant to which 
the insurer must defend an indemnitor, the common 
law antisubrogation doctrine has no application. 
 For instance,  where the same insurer issues unrelated 
automobile liability policies to unrelated motorists 
whose cars just happen to collide, or where a building 
owner and a maintenance contractor place their 
general liability coverage separately, but coincidentally, 
with the same insurer, the antisubrogation doctrine 
will not preclude the insurer from standing in the 
shoes of an insured under one policy to enforce a 
right against someone who is an insured under an 
unrelated policy issued by the same insurer. 6

 however, where the same insurer issued a cgL 
to a contractor and an ocP or Railroad Protective 
policy purchased by that contractor for the protection 
of the owner, the court of Appeals held that the 
antisubrogation doctrine precluded the mutual insurer 
from standing in the shoes of the owner (its insured 
under the ocP) to pursue the contractor (its insured 
under the cgL). The court again held that, “[p]ublic 
policy requires this exception to the general rule both to 
prevent the insurer from passing the incidence of loss to its 
own insured and to guard against the potential for conflict 
of interest that may affect the insurer’s incentive to provide 
a vigorous defense for its insured”, and extended the rule 
articulated in Pennsylvania General:

The policy considerations underlying Pennsylvania 
Gen., preventing the insurer from recouping the 
insurance proceeds from its insured, and avoiding 
the potential for conflict of interest when the 
parties’ insurer is subrogated against an insured, 
are equally applicable herein. The ocP and gcL 
were purchased together as coverage against the 
same risk and paid for by the same party (citations 
omitted), and, as in Pennsylvania Gen., the covered 
loss occurred. Application of Pennsylvania Gen. is 
warranted because the two policies are integrally 
related and indistinguishable from a single policy in 
any relevant way. 7

Is the Antisubrogation Doctrine Implicated?
 Where (1) an insurer is obligated to defend two or 
more insureds on a single policy (or on related ocP 
or Railroad Protective and cgL policies), (2) two or 
more of those insureds are subject to liability, directly 
or indirectly, arising from the same injury or loss, and 
(3) one of those insureds has a right of indemnity or 
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contribution against another of those insureds, the 
antisubrogation doctrine will preclude such an insurer 
from becoming subrogated to the rights one of its 
insureds has against another of its insureds.
 The first step is to determine whether any insurer 
has more than one insured subject to direct (to 
plaintiff) or indirect (indemnity or contribution) 
liability in a matter. The antisubrogation doctrine 
has potential application in any matter in which a 
single liability insurer has at least two insureds on a 
single policy or on a cgL and an ocP or Railroad 
Protective policy. 
 such insureds may be “named Insureds”, 
“Additional named Insureds”, “Additional Insureds”, 
expressly named, covered by virtue of the “Who is 
an Insured” provision, insured pursuant to a blanket 
additional insured endorsement, a “permissive user”, 
or insured in any manner at all.8 Matters in which 
at least two insureds on a single policy or in a 
cgL/ocP combination are frequently subject to 
exposure include, but are not limited to, construction 
accident litigation (owners, general contractors, and 
subcontractors), premises liability cases (landlords, 
tenants, and maintenance contractors), and motor 
vehicle accident litigation (owner, lessor, lessee, driver’s 
employer, and/or driver). If there is not a single insurer 
with at least two insureds on a single policy (or on a 
cgL and an ocP), then there is no need for further 
consideration of the antisubrogation doctrine.
 The second step is to determine whether any 
insurer with more than one insured subject to 
exposure in the matter owes a duty to defend 
both insureds. An insurer may have two insureds 
subject to liability, but if the insurer does not owe 
one of its insureds a duty to defend in the matter 
the antisubrogation doctrine does not preclude the 
insurer from standing in the shoes of another insured 
to proceed against that insured. 9

 In addressing the facts in the North Star case (one 
of three sets of facts the court of Appeals addressed 
in the North Star decision), the court of Appeals 
wrote, “because exclusions in the GCL rendered that 
policy inapplicable to the loss, the anti-subrogation rule 
does not apply in that case.” 
 This scenario presents itself in many different 
forms, including when the injured person is a 
contractor’s employee and coverage for the named 
insured contractor is excluded under a standard 
cgL “employee injury exclusion” but available to the 
owner as an additional insured under the same cgL. 
The injured employee sues the owner, for whom 
there is additional insured coverage under the cgL 
issued to the contractor, and the cgL insurer defends 
the owner. Alleging that plaintiff ’s injuries are “grave”, 

the owner seeks common law indemnity from the 
contractor (plaintiff ’s employer) and with coverage 
excluded under its cgL the contractor (plaintiff ’s 
employer) is defended only under its employer’s 
liability policy. 
 It may seem peculiar that the cgL insurer – which 
issued the policy under which it is defending the 
owner not to the owner, but rather to the contractor 
– is permitted to stand in the owner’s shoes and 
pursue the owner’s common law indemnification 
claim against the contractor (who paid the insurer’s 
premium), but the courts have consistently held that 
where the cgL insurer has no obligation to defend its 
named insured (the contractor) against liability arising 
from injuries to the contractor’s own employees, 
there is no violation of the antisubrogation doctrine 
when the cgL insurer proceeds against its own 
insured standing in the shoes of the owner.10  
 It must be emphasized that in such an instance, due 
to the employee injury exclusion, the cgL insurer’s 
policy places it under no obligation whatsoever to 
defend against the very claim it is prosecuting (a claim 
of injury to the contractor’s employee), and thus, the 
cgL insurer is not, in such an instance, avoiding any 
coverage that the contractor purchased. 11

 The third step is to determine whether one of 
the insureds that the insurer is obligated to defend 
has a right of indemnity or contribution against 
another of the insureds that the insurer is also 
obligated to defend. 
 If one insurer is obligated to defend two or more 
insureds on a single policy (or on a cgL and ocP), 
two or more of those insureds are subject to liability 
directly or indirectly arising from the same injury or 
loss, and one of those insureds has a right of indemnity 
or contribution against another of those insureds, the 
antisubrogation doctrine is implicated and applies to 
preclude that insurer from becoming subrogated to 
the rights one of its insureds has against another of 
its insureds.

Where the Antisubrogation Doctrine is 
Implicated, What is the Effect?

 As discussed above, the antisubrogation doctrine 
precludes an insurer that has two insureds from 
becoming subrogated to the rights that one of its 
insureds has against another of its insureds. But what 
does this mean in any particular action? 
 one of the things that make it difficult to fully 
appreciate and understand the antisubrogation 
doctrine is that even after ascertaining that it is 
implicated, further analysis is required to determine 
whether it will have any effect, and if so, what effect, 
in a matter. Where it is implicated its ultimate effect 



42      spring 2010 The Defense association of New York

in a matter may be a bit different in almost every case 
depending upon a broad array of factors including, 
but not limited to, whether the extent of the loss 
is already fixed, the extent of the loss or exposure, 
the amount of insurance available to the indemnitee, 
the priority of insurance coverage and whether the 
indemnitee has exposed coinsurers and/or excess 
insurers, whether the indemnitee has uninsured 
exposure, whether the indemnitee has co-defendants 
also entitled to indemnity from the indemnitor, the 
existence of other indemnitors, whether indemnitee 
and indemnitor are co-defendants or third-party 
plaintiff and third-party defendant, whether employers’ 
liability coverage is triggered by a “grave injury”, and 
whether the claims that can be asserted in good faith 
are for only contribution and common law indemnity 
or include viable claims for contractual indemnity. 
 In some instances an insurer’s preclusion from 
becoming subrogated to the rights that one of its 
insureds has against another of its insureds may have 
no effect on the ultimate outcome of the matter 
due to the existence of other insurers and/or other 
parties whose rights to proceed against all others 
are not precluded. When a judgment can be entered 
and enforced against two or more defendants and 
the antisubrogation doctrine precludes one insurer 
of only one defendant from proceeding against a 
third-party defendant, against which defendant(s) the 
judgment gets entered may be quite relevant. 
 Though the fact pattern permutations are seemingly 
endless, and changing one seemingly insignificant fact 
while keeping twenty-five other key facts the same 
can change the outcome substantially, understanding 
of what the antisubrogation doctrine is and is not 
allows proper application of the doctrine on a case by 
case basis, as is required.
 Perhaps the most important thing to understand 
about the antisubrogation doctrine is that when 
an insurer is precluded from becoming subrogated 
to the rights of one of its insureds (i.e., when the 
doctrine is implicated), only the insurer that has an 
obligation to the putative indemnitor is precluded. 
The antisubrogation doctrine is an infirmity that only 
disqualifies an insurer from seeking to recover (or 
recovering) in subrogation against its own insured.12 

The antisubrogation doctrine does not eliminate one 
insured’s right to recover in indemnity from another 
insured and does or curtail insurers that insure the 
indemnitee, but not the indemnitor, from becoming 
subrogated to the indemnitee’s rights.13

Examples
 Assume a “grave injury” loss with projected 
maximum exposure of $5,000,000, a $1,000,000 
primary cgL issued to a contractor, an unlimited 

employer’s liability policy also issued to the contractor, 
another $1,000,000 primary cgL issued to an owner, 
and no excess insurance at all. Assume further that 
the $1,000,000 primary cgL issued to the contractor 
provides applicable coverage for both the contractor 
and the owner and that the cgL issued to the owner 
provides applicable coverage for only the owner. 
Plaintiff, an employee of the contractor, commences 
an action against only the owner and the owner 
commences a third-party action for common law and 
contractual indemnity against only the contractor.  All 
agree that the owner will be held liable to plaintiff 
but that said liability will be only vicarious liability and 
that the owner will have a right of common law and 
contractual indemnity against the contractor. 
 The antisubrogation doctrine does not render such 
a third-party action dismissible. 14 Rather, the third-
party action must be limited to preclude recovery to 
the extent that the loss is covered under the common 
insurance coverage, but allow recovery to the extent 
that the loss is not covered under the common 
insurance coverage. since the amount of the loss is not 
yet fixed, it cannot be said that the contractor’s cgL 
insurer is the only real party in interest, and thus, to 
uphold the owner’s right to obtain indemnity from the 
contractor and the right of the insurer that issued the 
cgL to the owner to be subrogated to the owner’s 
right, the third-party action must be permitted to 
proceed, subject only to the limitation that there can 
be no recovery to the extent that the loss is covered 
under the common insurance coverage. 
 now assume, in the same hypothetical as above, 
that the insurer on the $1,000,000 primary cgL 
issued to the contractor settled with plaintiff, 
obtaining a complete release for the owner, for the 
sum of $950,000 with the entire amount paid by said 
insurer. now, with the only recovery possible being 
for the benefit of the common insurer, the common 
insurer is the only real party in interest.  Thus, in this 
hypothetical the third-party action (brought in the 
name of the owner but at this time continued only 
for the benefit of the common insurer) is subject to 
dismissal based upon the antisubrogation doctrine.
 now, change the hypothetical again to reflect that 
the insurer on the $1,000,000 primary cgL issued 
to the contractor and the insurer on the $1,000,000 
primary cgL issued to the owner both had to exhaust 
their $1,000,000 limits, and in addition $500,000 was 
required from the owner’s personal assets to settle 
the case with plaintiff, i.e., a gross settlement of 
$2,500,000. 
 once again, the antisubrogation doctrine does not 
render such a third-party action dismissible.  Again, the 
third-party action must be limited to allow recovery 



The Defense association of New York spring 2010     43

to the extent that the loss is not covered under 
the common insurance coverage but to preclude 
recovery to the extent that the loss is covered under 
the common insurance coverage. 
 Because the owner and the insurer on the cgL 
issued to the owner paid $500,000 and $1,000,000 
respectively, the contractor’s cgL insurer is not, in 
this hypothetical, the only real party in interest. The 
owner and the insurer on the cgL issued to the 
owner can collectively recover $1,500,000 from the 
contractor, but due to the antisubrogation doctrine 
the insurer on the cgL issued to the contractor 
cannot be subrogated to the owner’s right to recover 
from the contractor.
 As mentioned above, there are scenarios in which 
the antisubrogation doctrine will have no effect on 
the amount the various insurers must ultimately 
pay. In the $2,500,000 settlement hypothetical, the 
contractor’s $1,000,000 cgL limit was exhausted 
once it paid on behalf of the owner, but it would 
also have been exhausted had it remained available 
to satisfy the contractor’s indemnity obligation to 
the owner, and thus, the antisubrogation doctrine did 
not alter the amounts that the contractor’s cgL and 
employer liability insurers had to pay. however, in the 
$950,000 settlement hypothetical, the contractor’s 
cgL insurer ultimately had to pay the entire loss. 
 had antisubrogation not been an issue (for instance, 
as would have been the case if the insurer that issued 
the cgL to the owner been the sole primary insurer 
for the owner, i.e., obligated to exhaust without a right 
of contribution from the insurer that issued the cgL 
to the contractor), once the loss was passed through 
to the contractor on the basis of both common law 
and contractual indemnity the contractor’s employer 
liability insurer would typically be responsible for at 
least half of the loss, or $475,000 in that hypothetical. 
 It has been recognized that application of the 
antisubrogation doctrine may result in what seems to 
be a windfall for employer liability and excess insurers. 
The court of Appeals in North Star was aware that the 
rule it addressed did not concern an insurer’s efforts 
to “recoup[] the insurance proceeds from its insured”, but 
rather concerned efforts to shift losses to employers’ 
liability and excess insurers: 

As is apparent in the present cases, the mutual 
insurer, as subrogee of the owner, can fashion 
the litigation so as to minimize its liability under 
the gcL. By failing to assert a contractual 
indemnification claim on the owner’s behalf, 
the insurer can trigger coverage under other 
insurance policies held by the contractor such as 
a workers’ compensation or excess policy (see, 
National Union, 790 F supp at 492; covert, 117 
Misc 2d at (1080). 15

 Against the background of the court of Appeals’ 
discussion of employers’ liability and excess insurers, 
not surprisingly an insurer’s preclusion under the 
antisubrogation doctrine against proceeding under a 
conflict of interest and seeking to recoup amounts 
from one’s own insured has been understood to 
inure to the benefit of the putative indemnitor’s other 
insurers.16 This is not surprising when considered in 
light of the obligation of utmost good faith running 
from an insurer handling a mutual insured’s defense to 
the insured’s other insurers.17 
 Based, as it is in part, on the need for the 
insurer to avoid an inherent conflict of interest, an 
insurer is precluded from becoming subrogated 
to rights against its own insured as soon as the 
insurer becomes obligated to defend the putative 
indemnitor.18 Regardless of whether the two insureds 
are co-defendants asserting cross-claims or third-
party plaintiff and third-party defendant in a third-
party action, the common insurer is precluded from 
becoming subrogated to one insured’s claim against 
another insured under the same or a related policy.19

 An insurer may be under an obligation to the 
insured indemnitee and/or one or more of the 
indemnitee’s other insurers to, in the name of the 
insured indemnitee, commence a third-party action 
or assert a cross-claim against its own insured (the 
indemnitor). Although the antisubrogation doctrine 
precludes an insurer from commencing or maintaining 
a third-party action or asserting a cross-claim against 
its own insured for the insurer’s own benefit, 
the antisubrogation doctrine does not preclude an 
insurer from commencing or maintaining a third-
party action or asserting a cross-claim against its 
own insured when there is exposure to the insured 
indemnitee and/or one or more of the indemnitee’s 
other insurers. 
 In such an instance the indemnity or contribution 
claim must be asserted, but the indemnity or 
contribution claim must be asserted for the benefit 
of the indemnitee and/or the indemnitee’s other 
insurers who remain, under such circumstances, the 
real parties in interest.20 such a claim may not be 
asserted for the benefit of the common insurer as 
the antisubrogation doctrine precludes an insurer 
from prosecuting, for its own benefit, a claim against 
its own insured.21 
 The doctrine does not preclude an insurer 
from prosecuting, for the benefit of one insured 
or co-insurers, a claim against its own insured, and 
prosecuting such a claim is sometimes required, but 
an insurer cannot have a stake in the claim against 
its own insured. It cannot be a real party in interest 
vested against its own insured. The rule, when an 
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insurer must prosecute (for the benefit of one insured 
or co-insurers) a claim against its own insured the 
insurer cannot prosecute the claim for its own benefit, 
effectively removes the financial interest the insurer 
would otherwise have in seeing that the defense it 
affords the insured indemnitor is unsuccessful.

How is Compliance with the Antisubrogation 
Doctrine Enforced?

 In the first instance insurers enforce the 
antisubrogation doctrine by refraining from maintaining 
claims against their own insureds for their own 
financial benefit. Most insurers respect the mandate 
of the antisubrogation doctrine, do not knowingly 
violate the rule, and when called upon to come into 
conformance with the rule, do so.
 When the antisubrogation doctrine is raised as 
a defense to an indemnity claim, the courts limit 
recovery on the indemnity claim in accordance with 
the antisubrogation doctrine to allow recovery to 
the extent that the loss is not covered under the 
common insurance coverage. For example, recovery 
on an indemnity claim may be, “limited to an amount in 
excess of the applicable insurance policy limits, because 
indemnification is barred by the antisubrogation rule up to 
the amount of the applicable insurance policy limits”.22

 Where the antisubrogation doctrine has not been 
addressed in underlying tort litigation, the courts will 
address the effect of the doctrine in a declaratory 
judgment action or a coverage action brought after 
judgment is entered in the underlying tort action 
or after the underlying tort action is settled with a 
reservation of rights.23 
 The new York state superintendent of Insurance 
has jurisdiction to investigate violations of the 
antisubrogation doctrine and on at least one occasion 
the Attorney general of the state of new York has 
brought an action for “Violation of the common Law 
Anti-subrogation Rule”.24

Conclusion
 If the antisubrogation doctrine is implicated it 
may have no effect whatsoever, but it may have a 
multimillion dollar effect on who ultimately must pay 
what amount in a matter. Proper analysis of whether 
the antisubrogation doctrine is implicated and what 
effect it may have requires both coverage analysis and 
liability defense analysis. such analysis is particularly 
likely to be of value when any insurer in the matter has 
multiple insureds under one policy or related policies 
and where there are multiple parties defendant in high 
value tort litigation.
* Timothy J. Keane is a partner at quirk and Bakalor, P.c. and 
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Mutual Ins. co., 61 n.Y.2d 269, 475 n.Y.s.2d 267 
(1984). hartford, excess carrier of the defendants 
in the underlying action, contended throughout the 
defense of the underlying personal injury action that 
the defendants, whose primary insurer Michigan 
Mutual appointed defense counsel for the defendants, 
should have commenced a third-party action against 
plaintiff ’s employer. hartford alleged this was not done, 
which would have expanded the exposure of Michigan 
Mutual who was the Worker’s compensation insurer 
for the employer.
 In its complaint, hartford alleged breach of fiduciary 
duty by Michigan Mutual and malpractice by its 
appointed defense counsel. The lower court dismissed 
the complaint and the issue thus presented on appeal 
was whether hartford has a cause of action in its 
own right, as opposed to acquiring such right through 
equitable subrogation from its insured, as against 
Michigan Mutual. In reinstating the complaint for 
breach of fiduciary duty the court stated:

It is well established that, as between an insurer 
and its assured, a fiduciary relationship does exist, 
requiring utmost good faith by the carrier in its 
dealings with its insured. In defending a claim, an 
insurer is obligated to act with undivided loyalty; 
it may not place its own interests above those of 
its assured. similar, it has been recognized in this 
and other states as well as in the federal courts, 
that the primary carrier owes to the excess 
insurer the same fiduciary obligation which the 
primary insurer owes to its insured, namely, a duty 
to proceed in good faith and in the exercise of 
honest discretion, the violation of which exposes 
the primary carrier to the liability beyond its 
policy limits…

Id. at 341. The court went on to find that hartford 
could sue for a breach of the duty owed by the 
primary carrier. The court stated that the primary 
insurer, acting as a fiduciary, “is held to an exacting 
standard of utmost good faith.” Id.
 subsequent to the decision in hartford, supra, 
judge spatt reiterated the rule regarding the duty 
owed by a primary insurer to an insured in new 
England Insurance co. v healthcare underwriters 
Mutual Insurance. 146 F. supp 2d 280 (E.d.n.Y. 2001). 

“under new York Law, a primary insurer owes an 
excess insurer the same duty of good faith that it 
owes to its insured. Id. at 284.
 In 2004, the First department upheld the right 
of an excess insurer to pursue a malpractice claim 
against the primary appointed attorney in Allianz 
underwriters Ins. co. v. Landmark, 13 A.d.3d 172, 787 
n.Y.s.2d 15 (1st dept. 2004). In this matter, the excess 
insurer claimed that the defense counsel appointed 
by the primary insurer refused to implead plaintiff ’s 
employer to insulate the 1B portion of the employer’s 
liability policy, which policy was also issued by the 
insurer who issued the primary policy. Allianz claimed 
this manipulation of coverage constituted a breach of 
the fiduciary duty owed to it by the law firm appointed 
by the primary insurer. Allianz claimed it was entitled 
to maintain an action against the law firm as the 
“equitable subrogee” of its insured and because it was 
in “near privity” with the primary appointed law firm.
 subrogation is the principle by which an insurer, 
having paid losses if its insured, is placed in the 
position of its insured so that it may recover from the 
third party legally responsible for the loss. It has also 
been held that “subrogation is an equitable doctrine 
[that] entitles an insurer to stand in the shoes of its 
insured to seek indemnification from third parties 
whose wrongdoing has caused a loss for which the 
insurer is bound to reimburse.” Federal Ins. co. v. 
north American specialty Ins. co., 47 A.d.3d 52 at 62, 
quoting north star Reins corp. v. continental Ins. co. 
82 n.Y.2d 281, 294, 604 n.Y.s.2d 510 (1993).
 The law firm challenged Allianz’s right to proceed 
against it as an equitable subrogee by asserting that 
Allianz had not yet paid anything on the underlying 
judgment. The court rejected this contention by 
stating that “contingent claims by subrogees have been 
recognized especially where it would further judicial 
economy.” Allianz, 13 A.d.3d at 175 (citations omitted).
 Allianz also claimed that it could maintain an 
action against the law firm based on a ‘near privity’ 
relationship. The court set forth a three prong test 
to determine whether an excess insurer could pursue 
a malpractice action against a law firm appointed by 
the primary insurer to defend its material insured. “In 
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order for a relationship to approach “near” privity’s 
borders, for the purpose of maintaining a professional 
negligence claim, the professional must be aware 
that its services will be used for a specific purpose, 
the plaintiff must reply upon those services, and the 
processional must engage in some conduct evincing 
some understanding of the plaintiff ’s reliance. Allianz, 
13 A.d.3d at 174. The First department reinstated 
Allianz’s complaint against the law firm.
 judge Robert carter upheld the “equitable subrogee” 
theory of liability in deciding harleysville Worcester 
Insurance co. v. hurwitz and silverstein & hurwitz, 
2005 u.s. dist. Lexis 5721 (s.d.n.Y. April 14, 2005): 

Moreover, since Federal courts apply new York 
law have held that excess insurers may bring 
malpractice claims against an insurer’s counsel 
based on the doctrine of equitable subrogation, 
[citation omitted] the court believes that an 
insurer may allege a claim for subrogation based 
on counsel’s negligent representation of its insured. 

Id. at 14. 
 With respect to the potential ‘privity’ problem 
facing an excess carrier due to the fact that the 
excess carrier generally does not have a duty to 
defend and thus does not usually appoint defense 
counsel, the First department addressed that issue in 
great Atlantic Insurance co. v. Weinstein,125 A.d.2d 
214, 509 n.Y.s.2d 325 (1st dept. 1986). In this matter, 
the court reinstated an excess insurer’s complaint 
alleging malpractice against defense counsel appointed 
by the primary insurer. In doing so, the court found 
the complaint “legally sufficient” under cPLR §3211 in 
its allegations that defense counsel owed a duty not 
only to his client, the insured, but a similar duty to the 
excess carrier.
 judge nina gershon of the united states district 
court for the Eastern district of new York was 
compelled to address new York law on the rights of 
an excess carrier as against a primary insurer and its 
assigned defense counsel in Allstate Insurance co. v. 
American Transit Ins., 977 F.supp 197 (E.d.n.Y. 1997). 

In this matter, American Transit Insurance company 
was the primary insurer for the lessor, lessee and the 
driver of a truck that caused severe injuries to two 
plaintiffs in underlying personal injury actions. Federal 
Insurance company was an excess insurer of the 
lessee and the driver of the truck, and Allstate was 
the excess insurer of the lessor of the truck. American 
Transit hired one defense firm to represent all three 
defendants. Allstate alleged that this representation 
involved conflicts and/or potential conflicts, of which 
none of the defendants were advised. Furthermore, 
Allstate alleged that neither American Transit, nor 
its assigned defense counsel provided proper notice 
of the state court action. Allstate and Federal each 
sought to recover the one million dollars each paid as 
part of a pre-trial settlement of the action by alleging 
that American Transit breached the fiduciary duties 
it owed to the excess insurers and by claiming the 
appointed defense counsel committed malpractice. In 
denying the defendants’ F.R.c.P. 12 (b)(6) motion to 
dismiss, judge gershon stated:

Moreover, as the court of Appeals for the second 
circuit has noted, new York is one of the few 
jurisdictions “that have permitted a direct action 
by an excess insurer against a primary carrier, 
rather than limited to only those rights available 
to a subrogee of the insured. (citation omitted). 
By establishing direct fiduciary duties between 
excess insurers and primary insurers, new York 
has evidenced the strength of its concern that the 
parties responsible for defense of an underlying 
claim be held accountable to excess insurers for 
wrongdoing.

Id. at 201. 
clearly, it behooves counsel and claims professionals 
to be aware of the increasing significance of the 
quadripartite relationship and the duties and 
obligations flowing therefrom.

 As this compendium has demonstrated, there may 
well be coverage disputes for which defense counsel 
has to sit on the sidelines but counsel is well advised 
to understand the coverage issues sufficiently to 
know their proper role in best protecting their client, 
themselves and the carrier. 
 While not exhaustive, the sections of this edition 
deal with real, not hypothetical, problems known or 
encountered first hand by the authors and should 
serve as fair warning that counsel cannot possibly 

advise their clients wisely without understanding the 
coverage implications of their case. 
 It is time to put the insurance back into insurance 
defense attorneys.
 Finally, it should be noted that the cumulative 
efforts in this collaborative edition reflects the authors 
passion for their work, the depth and breadth of their 
exceptional expertise and the robust nature of the 
defense Association of new York. 

Conclusion

1 see Restatement of the Law governing Lawyers. American 
Law Institute Reporters draft of comment f to §215 of the 
Restatement.
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VIncEnT P. PoZZuTo *

1. EVidENcE
court Affirms defendant’s Verdict and Finds Evidentiary 
Rulings Proper
santos v. Ford Motor company
2010 n.Y. slip. op. 402 (1st dept. 2010)

 The court held that the preclusion of certain 
testimony about a predecessor model to the 1995 
Ford Explore Model un-105 was proper, and that the 
lower court had the discretion to exclude it from an 
already lengthy trial. The court further held that minor 
differences between two testing methods did not render 
plaintiff ’s test novel. however, the court held that any 
error in precluding plaintiff ’s test was harmless because 
plaintiff ’s expert was allowed to testify extensively about 
the other testing method. The court also held that the 
lower court properly denied plaintiff ’s request for a 
missing document charge, as there was no evidence that 
Ford disposed of the data in anything other than the 
ordinary course of business. Finally, the court held that 
the lower court properly declined to charge the jury 
on the failure to warn claim as there was no evidence 
that Plaintiffs would have purchased a different vehicle 
or packed the car differently had Ford given a warning 
beyond those it already gave.

2. ProductS LiabiLity
court dismisses Manufacturing defect and Failure 
to Warn claim; Finds an Issue of Fact on design 
defect claim.
cwiklinski v. sears Roebach & co.
2010 n.Y. slip. op. (4th dept. 2010)

 Plaintiff was using a table saw with a molding head 
cutter attachment. Plaintiff was making a “non-through” 
cut in a test piece of wood which required removal 
of the blade guard on the table saw. While making the 
cut, the saw began to “chatter.” Plaintiff placed his left 
hand on the wood to steady it. The wood kicked back 
and plaintiff ’s left hand came in contact with the saw 
blade. The court agreed that defendants established 
that the molding head cutter had no manufacturing 
or assembly defect, and dismissed the manufacturing 
defect cause of action. on the failure to warn claim, 

the court noted that Plaintiff admitted that he read the 
instruction manual, and it can only be concluded that 
the danger in placing his hands near an unguarded blade 
is open and obvious. Finally, the court held that Plaintiff 
raised a triable issue of fact on the design defect claim 
by submitting the affidavit of an expert who stated that 
there were several appropriate workable guards on the 
market that could have been used with the mold head 
cutter, and could have prevented the accident.

3. ProcEdurE
court denies Leave to Amend; dismisses certain 
Affirmative defenses.
greco v. christofferson 
2010 n.Y. slip. op. 924 (2nd dept. 2010)

 In an action to recover damages for fraud, the court 
reversed the lower court’s grant of leave to defendant to 
amend his answer to assert a counter-claim for abuse of 
process and malicious prosecution. The court held that 
leave to amend shall not be given when the proposed 
amendment is devoid of merit. The court stated that 
there was no evidence that plaintiff commenced the 
instant action with an intent to do harm without excuse 
or justification. The mere commencement of a lawsuit 
cannot serve as the basis for a cause of action alleging 
abuse of process. In addition, the commencement of 
the action did not give rise to a counter-claim alleging 
malicious prosecution since there was no interference 
with defendant’s person or property. The court held that 
the affirmative defense of unclean hands is an equitable 
defense that is unavailable in actions that are exclusively 
for damages. The court further held that Plaintiff ’s 
complaint stated the circumstances constituting fraud 
with the requisite specificity. 

4. ProcEdurE
counsel for non-Party Witnesses is Precluded From 
objecting during Videotaped deposition.
Thompson v. Mather
2010 n.Y. slip. op. 1239 (4th dept. 2010)

 In a medical malpractice action, plaintiff ’s counsel 
arranged for plaintiff ’s treating cardiologist, non-parties, 

Worthy Of Note

Continued on page 50

* Vincent P. Pozzuto is a member in the Manhattan office of Cozen O’Connor.



 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
  

SERVING THE INSURANCE, CORPORATE & PRIVATE COMMUNITIES 
 
 

CONFIDENTIAL & PROFESSIONAL 
30 YEARS EXPERIENCE 

4400 N. FEDERAL HIGHWAY 
SUITE 210 

BOCA RATON, FL 33431 
Office 561.391.6057 

License# A2600213 

100 BROADHOLLOW ROAD,  
SUITE 200 

FARMINGDALE, NEW YORK 11735 
Office 631.454.1100 

License# 11000065107 

WWW.ALPHAGP.COM



50    spring 2010 The Defense association of New York

to provide testimony in advance of trial that would be 
videotaped and presented at trial in accordance with 
22 nYcRR 202.15. The physicians were accompanied 
at the scheduled videotaping by counsel retained by 
their insurance carrier. counsel interposed objections 
to form and relevance. Plaintiff ’s counsel objected 
to such participation by counsel and the parties 
were unable to resolve the dispute. The lower court 
directed that plaintiffs were to consider providing the 
physicians general releases, and then counsel for the 
non-party physicians would not be permitted to speak 
during depositions. The Appellate division held that 
counsel for a non-party does not have a right to object 
during or otherwise participate in a pre-trial deposition 
under cPLR § 3113(c). counsel for the non-party 
physicians argued that while they could not participate 
or object during trial, they were entitled to object 
during depositions. The court held that there is no such 
distinction in the language of cPLR § 3113(c). The court 
further noted that 22 nYcRR 202.15 refers only to 
objections by the parties (22 nYcRR 202.15(g)(1)(2) ).

5. FirEFightEr ruLE
The Firefighter Rule Applied to Bar Police officer’s 
common Law negligence claim.
david Wadler v. The city of new York
2010 n.Y. slip. op. 1373 (2010)

 Plaintiff, the commanding officer of the Police 
commissioner’s Liaison unit, was injured as he was 
driving into a secured parking lot of new York city 
Police headquarter in Manhattan. A security barrier was 
accidentally raised while plaintiff was driving over it. The 
front of his car was lifted into the air, and he was injured. 
The court of Appeals set forth the “Firefighter” rule, 
which holds that “where some act taken in furtherance 
of a specific policy or firefighting function exposed the 
officer to a heightened risk of sustaining injury, he or she 
may not recover damages. By contrast a common-law 
negligence claim may proceed where an officer is injured 
in the line of duty merely because he or she happened 
to be present in a given location, but was not engaged 
in any specific duty that increased the risk of receiving 
that injury.” The court then held that the rule applied to 
bar the action, because a high-security device protecting 
the police headquarters parking lot was plainly a risk 
associated with the particular dangers inherent in police 
work. The court further found that the entry into 
the parking lot, which only plaintiff ’s police credentials 
allowed him to enter was an act taken in furtherance 
of a specific police function, and which exposed plaintiff 
to the risk of this injury. judge jones dissented, finding 
that plaintiff ’s injuries were completely unrelated to the 

assumed risks of police duty and that there were no 
actions taken by him that heightened his risk of injury.

6. NEgLigENcE
Landowner not Liable for Acts of Third Person
Ahlers v. Wildermuth
2010 n.Y. slip. op. 1039 (3rd dept. 2010)

 While breaking up a house party, police discovered 
several intoxicated and apparently unconscious 
individuals inside a home owned by defendant harold 
clement. Plaintiff, Angela Ahlers, a paramedic with 
a local rescue squad, arrived and found defendant 
josh Wildermuth unconscious. Wildermuth regained 
consciousness after Ahlers cleared his airway and 
administered oxygen. Wildermuth became combative, 
grabbed and twisted Ahler’s arm and repeatedly struck 
her in the head. Plaintiff commenced suit against, among 
others, harold clement, the property owner, and Tara 
clement, the purported host of the party. The court 
held that is well settled that landowners have a duty 
to control third persons only when they have the 
opportunity to control such persons and are reasonably 
aware of the need for such control. harold clement 
averred that he was out of town at the time of the 
party, that he did not give permission to his daughter 
to host a party and that there was no alcohol in the 
house when he left. Tara clement averred that there 
was no alcohol in the house when her parents left, that 
she did not invite Wildermuth to the house that night 
and that she never saw him drinking or intoxicated. 
The court held that such evidence was sufficient to 
discharge defendant’s initial burden on their motion for 
summary judgment. The court further held that Plaintiff 
failed to raise an issue of fact to defeat the motion. An 
affidavit from an investigator suggesting that Wildermuth 
had “prior contact with the criminal justice system” fell 
short of establishing that Wildermuth had a reputation 
for violence and that Tara clement was aware of it.

7. iNSuraNcE
Insured’s notice to carrier was untimely
Lehigh construction group v. Lexington Insurance co.
2010 nY slip op 1234 (4th dept. 2010)

 construction worker john sherk was injured in 
january 2004 when he fell from a height while performing 
construction work on a church. sherk’s employer had 
been hired by plaintiff Lehigh construction group. 
sherk commenced an underlying personal injury action 
and served Lehigh via the secretary of state on january 
12, 2007. Lehigh received notice of service on February 
23, 2007. Lehigh had been named as an additional 
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insured on a commercial general liability policy issued 
to sherk’s employer by Lexington. Lehigh did not notify 
Lexington of the underlying action until April 17, 2007. 
Lexington denied coverage to Lehigh based on late 
notice. Lehigh contended that the delay in notice was 
based upon a reasonable belief that it was only a “pass 
through” defendant with respect to the underlying 
action. In reversing the denial of Lexington’s motion for 
summary judgment, the court held that while belief in 
non liability may excuse a failure to provide timely notice 
of an occurrence, in the subject case Lehigh had failed 
to provide timely notice of the actual commencement 
of the underlying action.

8. Labor Law
Plaintiff was not Engaged in Protected Activity
davis v. Wind-sun construction, Inc.
2010 n.Y. slip. op 1173 (4th dept. 2010)

 Plaintiff was injured while he was attempting to 
move the fabricated steel components of a pedestrian 
bridge into his employer’s facility.  The defendant was 
the general contractor of the project to construct 
the pedestrian bridge, and had entered into a contract 
with plaintiff ’s employer to fabricate the steel bridge 
components. The court held that the supreme court 
properly granted defendant summary judgment 
dismissing the Labor Law section 241(6) cause of action 
as plaintiff was not engaged in “construction, excavation 
and demolition work” at the time of the accident. The 
court noted that the accident did not even occur on 
the construction site. on the same grounds, the court 
held that the supreme court properly denied plaintiff ’s 
action for leave to amend to assert an alleged violation 
of Labor Law section 240.

9. NEgLigENcE
defendants owed no duty to Protect Plaintiff From 
Acts of Third Party
Raczka v. Ramirez
2010 n.Y. slip op. 1272 (4th dept. 2010)

 Plaintiff was among a group of picketers protesting 
the work of non-union employees at a job site. After a 
scuffle, defendant Ramirez, without authority, drove a 
truck owned by defendant Brind’Amour through the 
picket line. Ramirez was an employee of defendant 
Elliott creek. As Ramirez drove through, he struck 
plaintiff. The court held that in cases arising out of 
injuries sustained on another’s property, the scope of 
the duty owed by permittees on the property is defined 
by past experience and the likelihood of conduct on 
the part of third persons which is likely to endanger 
the safety of the visitor. The court held that the 

unauthorized use by Ramirez of the truck owned by 
Brind’Amour and his reckless disregard of the risk of 
serious injury in driving through the picketers was not 
the foreseeable result of any alleged security breach. The 
court further held that even assuming a duty, the injuries 
were caused by Ramirez’s independent and intervening 
criminal actions. The court further held that the “key in 
the ignition” statute (VTL section 1210) which provides 
an exception to the common law rule that an owner of 
a stolen vehicle is not liable for the negligence of a thief, 
did not apply to Brind’Amour as the accident occurred 
on private property, and the exception applies only to 
vehicles on public highways, private roads open to public 
vehicle traffic and parking lots.

10. NEgLigENcE
jury Verdict set Aside on Both Liability and damages
dessasore v. new York city housing Authority
2010 n.Y. slip op. 896 (1st dept. 2010)

 Plaintiff claimed that he tripped over a handrail that 
had come loose from the wall and was resting of the 
top of the steps in defendant’s building. At trial, plaintiff 
conceded that he was looking straight ahead and had 
not reached for the hand rail before commencing his 
descent. There was evidence that plaintiff may have 
been talking on his cell phone. The jury found both 
plaintiff and defendant were negligent, but that plaintiff ’s 
negligence was not a substantial factor in causing his 
injuries. The jury awarded plaintiff $5 million for past 
pain and suffering and zero for future pain and suffering 
and future medical costs. The lower court denied 
defendant’s motion to set aside the verdict on liability. 
The lower court granted both parties’ motion to set 
aside the verdict on damages. The Appellate division 
held that given the extent of plaintiff ’s injuries and the 
evidence of permanence, the award of zero damages 
for future medical costs and future pain and suffering 
could not be explained rationally. As such, the lower 
court properly directed a new trial on damages. The 
court further held that because there was evidence 
that plaintiff was not looking down before he proceeded 
to descend the stairs that he was not paying attention 
to his surroundings and that he was talking on his cell 
phone just before he fell, it was logically impossible to 
find negligence without also finding proximate cause, and 
remanded for a new trial on liability.

11. VicariouS LiabiLity
Employee was not Acting Within scope of Employment 
at Time of Accident.
Wu v. ng
2010 n.Y. slip op 957 (2nd dept. 2010)

Continued on page 52
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Worthy of Note

 defendant ng and a co-worker Liang were driving 
to find a restaurant for lunch. They worked for appellant 
general human outreach, Inc. ng and Liang were not 
paid for their lunch hours. ng only sought reimbursement 
for the mileage made for an earlier trip made from 
Appellant’s Brooklyn office to the queen’s office. ng had 
stopped at a curb after the trip from queens to Brooklyn 
to seek authority to go to lunch. once authority was 
granted, she pulled away from the curb. The accident 
happened thereafter, when the vehicle struck plaintiff. 
The court held that appellant was entitled to summary 
judgment as appellant submitted sufficient evidence to 
establish that ng was driving her personal vehicle to 
engage in a personal venture, namely to pick up lunch 
during an unpaid lunch break, and that she was not acting 
within the scope of her employment at the time of the 
accident. 

12. Labor Law
court of Appeals grants summary judgment to Plaintiff 
under Labor Law section 240
gallagher v. The new York Post
2010 n.Y. slip op 1014(2010)

 The court held that liability under Labor Law 
section 240 does not attach when the safety devices 
that plaintiff alleges were absent were readily available 
at the work site, albeit not in the immediate vicinity of 
the accident, and plaintiff knew he was expected to use 
them but for no good reason chose not to do so causing 
an accident. however, the court held that in the subject 
case there was no evidence in the record that plaintiff 
knew where to find the safety devices that the owner 
argued were readily available or that he was expected to 
use them. While one witness testified that appropriate 
devices were available at the project site on the date 
of the accident, nowhere in his testimony did he state 
that plaintiff had been told to use such safety devices. 
In addition, while the witness referred to a “standing 
order” directing workers to have a harness and tie off, 
he could not say that the order had been conveyed to 
the workers.

13. Product LiabiLity
summary judgment granted to defendant on Failure to 
Warn and design defect claims
Yun Tung chow v. Reckitt & colman, Inc.
2010 n.Y. slip op. 13 (1st dept. 2010)

 Plaintiff was injured while using a drain cleaner 
called “Lewis Red devil Lye”. Plaintiff was attempting 
to use the lye to unclog a floor drain in the kitchen 
of a restaurant where he worked. The warning printed 

on the label stated that the lye should be used only as 
directed, that users should keep their face away from 
the can and drain at all times and that misuse may 
result in backsplash. The directions also called for the 
insertion of only one teaspoon of lye directly into the 
drain. Plaintiff used three teaspoons mixed with water, 
did not wear eye protection (another precaution in 
the warnings) and bent over and poured the mixture 
directly into the drain. At that point, the caustic liquid 
splashed back into plaintiff ’s face, causing injury. The 
court held that the failure to warn claim must be 
dismissed as plaintiff made no attempt to read or 
obtain assistance in reading the label.
 As to the design claim, the court held that plaintiff ’s 
expert’s opinion that nothing plaintiff did caused his 
injury lacked probative value because it omitted critical 
discussion of plaintiff ’s use of more than one tablespoon 
of lye. The expert also left unexplained how he arrived 
at percentages of dilution which would purportedly 
make the product safer. Finally, the court held that the 
expert’s postulation that bottling the lye in a water 
based solution would not render it ineffective was 
unsupported.

14. ExcuLPatory cLauSE
Exculpatory clause was Enforceable – summary 
judgment granted to defendant
Brothers v. Tyco International Ltd.
2010 n.Y. slip op 464 (2nd dept. 2010)

 While installing a home security system, a worker 
employed by the defendant Tyco allegedly drilled a hole 
in a waste disposal pipe in plaintiff ’s home. This allegedly 
caused a slum leak that resulted in a moldy condition 
throughout parts of plaintiff ’s house. The court held 
that defendant established their prima facie entitlement 
to judgment as a matter of law by submitting a contract 
between the plaintiffs and defendant AdT, which 
unequivocally provided that the defendants would not 
be liable to plaintiffs for losses due to water intrusion 
or mold resulting from the installation of the home 
security system. The court held that plaintiffs did not 
demonstrate the existence of a compelling public policy 
consideration that would justify voiding the exculpatory 
provision in this instance.

15. triaL
court Reverses dismissal of case Pursuant to cPLR 
section 4401(a) After opening statements
Beshay v. Eberhart L.P. #1
2010 n.Y. slip op 461 (2nd dept. 2010)

 Plaintiff was allegedly injured at a work site when a 

Continued from page 51

Continued on page  57









56      spring 2010 The Defense association of New York

 

P .O. Box 950 
New Y ork,  NY 10274-0950 

2010 Display Advertising Rates 
(Prices  are  per  inser t ion)  

Ad Size Width x Height 

Full Page 7 1 / 2” 10” 

Two-Thirds Page 4 7 / 8” 10” 

Half Page (Vertical) 4 7 / 8” 1 / 4” 

Half Page (Horizontal) 7 

3 

7 

1 / 2” 7 / 8” 

Third Page (Vertical) 2 3 / 8” 10” 

Third Page (Square) 4 4 

4 

7 / 8” 7 / 8” 

Third Page (Horizontal) 7 1 / 2” 1 / 8” 

Bleed: 
The trim size of the publication is   
8 1 / 2” x  11”. F or b leed ads, allow an 
additional 1/2 inch on each side for 
trimming purposes. 

Advertising Materials: 
EPS files of advertisements, press optimized, 
ALL FONTS embedded can be emailed to; 
fdenitto@gmail.com; Negatives, 133 line 
screen, right reading, emulsion side 
down-offset negatives, only. ALL COLOR 
MUST BE BROKEN DOWN INTO CMYK, 
for 4-color ads, progressive proofs or 
engraver's proofs must be furnished. Please 
call 631-664-7157 if other accommodations 
need to be met.  NO FAXED COPIES. 

 

Deadlines:  The Defendant is published 
quarterly, four times a year. Reservations 
may be given at any time with the indication 
of what issue you would like the ad to run 
in. Deadlines are two weeks prior to the 
printing date. 
Discount: Recognized advertising 
agencies are honored at a 15% discount off 
the published rate. 
Art Charge:  Minimum art charge is 
$125.00. Custom artwork, including 
illustrations and logos, is available at an 
additional charge. All charges will be 
quoted to the advertiser upon receipt of 
copy, and before work is performed.  
Color Charge:  Each additional color is 
billed net at $175.00 per color (including both 
process and PMS). 
Bleed Charge:  Bleed ads are billed an 
additional 10% of the page rate. 
Placement Charge:  There is a 10% 
charge for preferred positions. This includes 
cover placement. 
Inserts:  Call for details about our low 
cost insert service.  

 

$500 
$450 

$375 $375 $275 

$275 

$275 
Two-Thirds  

Page 

Half Page  
(Vertical) 

Third Page  
(Square) 

Third Page (Horizontal) 

Production Information 
Mechanical Requirements: 

SAVE THE DATE

DRI Regional Meeting

The 2010 Atlantic Regional Meeting will take place on  
Friday, June 25, 2010 

in conjunction with the njdA Annual Meeting in groton,  
connecticut on june 24 -26, 2010 

at the Marriott Mystic hotel & spa in groton, cT.

For more information email dRInewYorkstate@maroneyoconnorllp.com



The Defense association of New York spring 2010      57

 dAnY is The new York civil defense Bar, and 
dAnY remains vibrant.  We were most fortunate to 
have thirteen past presidents at our Past Presidents’ 
Dinner on november 17, 2009. (see the photographs 
inside!)  And earlier this year, under the leadership 
of the Board of directors, dAnY came together 
in a campaign for donations for the haitian people 
affected by the devastating earthquake.
 now, we look forward.  We expect a great crowd 
at our Thirty-Fifth Annual Charles C. Pinckney 
Awards Dinner on Tuesday april 20, 2010 at the 
new York downtown Marriott hotel at 85 West 
street, new York, new York when dAnY will honor 
robert s. smith, Associate judge of the new York 
state court of Appeals with the charles c. Pinckney 
Award and honor stanley B. green, justice of the 
supreme court of the state of new York, county of 
the Bronx, with the distinguished jurist Award.  
 As it always does, the Awards dinner evening 
will start with an extraordinary cLE event at 5:30 
pm.  Justice allen Hurkin Torres (supreme court, 
Kings), Justice george J. silver (supreme court, 
new York), and shelley rossoff olsen, Former 
senior court Mediator and summary jury Trial judge 
(supreme court, new York) will present a panel 
discussion concerning, “What Defense Attorneys 
Should Know About How to Settle a Case”.  These 
esteemed panelists have developed insights primarily 
from their vantage as neutral parties in settlement 

discussions, where most of us are typically partisans, 
and we are very interested in hearing from them.     
 More education?  Yes!  dAnY will present, “What 
You Need to Know About Medicare Set Asides: 
The Medicare Secondary Payer Statute, and The Medicare, 
Medicaid and SCHIP Extension Act” from 5:30 pm until 
7:30 pm on Thursday, April 29, 2010 at The New 
York state Insurance Fund, 199 church street, 
new York, nY 10007 –15h Floor.  We have Eric 
Berger (Member, cozen o’connor) and Brian 
rayhill (Managing Attorney, Epstein & Rayhill) to 
thank for this presentation.
 Registration forms for the April 20, 2010 Awards 
Dinner and the April 29, 2010 Medicare Set 
Asides CLE can be found in this magazine and at our 
website, www.dany.cc, or contact Tony celentano at 
212.313.3618 for tickets to the Awards dinner and to 
enroll for the cLE.  note also that it is not too early 
to contact Tony to reserve a foursome at DANY’s 
Annual Meeting and Golf Outing, which will be 
held on June 14, 2010 at the beautiful Village club 
of sands Point, sands Point, new York, convenient to 
new York city, Long Island, and Westchester!        
 Whether you are one of dAnY’s many new 
members, or whether you have been a member 
since before I was born, please share with me or any 
dAnY officer any comments, concerns, questions, or 
suggestions concerning dAnY and/or any of dAnY’s 
programs and member benefits. 
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piece of flying debris struck him in the left eye. The debris 
was allegedly a piece of a circular saw blade. At the time, 
the saw was being operated by plaintiff ’s co-worker. 
After plaintiff ’s counsel made an opening statement at 
trial, both defendants made separate motions pursuant 
to cPLR section 4401(a) for judgment as a matter of 
law. After plaintiff ’s counsel informed the lower court 
that he would not change his opening statement if 
given a chance to “reopen”, the court granted both 
motions. on appeal, the court held that a dismissal of 
the complaint after the opening statement of plaintiff ’s 
attorney is warranted only where (1) the complaint does 
not state a cause of action (2) that a cause of action that 
is otherwise stated is conclusively defeated by something 
interposed by a way of a defense and clearly admitted 

as fact; or (3) that counsel for the plaintiff in his or her 
opening statement, by some admission or statement of 
fact, so completely compromised his or her case that 
the court was justified in awarding judgment as a matter 
of law. The court held that in his opening statement, 
plaintiff ’s counsel admitted that plaintiff was wearing 
protective eye gear just prior to the time of the accident, 
but chose to remove the gear in order to clean it. This 
admission required dismissal of the Labor Law section 
241(6) cause of action under Industrial code section 
23-1.8(a). however, the court held that the complaint 
stated viable causes of action under Labor Law section 
200 and strict products liability against defendant Bosch, 
and nothing in plaintiff ’s opening statement precluded 
the possibility of recovery under these theories.
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