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Defended legal
malpractice since 1990
and prosecuted them for
over 15 years.

Litigator of attorney & judicial
disciplinary cases for over
thirty-four (34) years

Defended attorney &
judicial disciplinary
matters for over thirtyone (31) years

Tex t of M odel Rules 1.1 and
1.3

Competence:

A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.
Diligence:
A lawyer shall act with reasonable diligence and promptness
in representing a client.

Comment to M odel Rule 1.1
Competence:
A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably
necessary for the representation.

Comment (8):
To maintain the requisite knowledge and skill, a lawyer
should keep abreast of changes in the law and its practice,
including the benefits and risks associated with relevant
technology…

Competent and confidential
We must ensure that we:
• Use discretion in our personal client communications – make
sure your devices are safe.
• Maintain confidentiality of client communications – know
your clients and whether they have competing interests.
• Utilize technology to fully explore information that could be
discovered by opposing counsel, e.g., background check
searches and social media background checks.

AUDIENCE POLLING
QUESTION #1:

At what point in the
litigation, do our lawyers
obtain all necessary
background checks and
social media
investigations?

• A) After plaintiff’s counsel’s
written discovery is provided.
• B) Claims provides ALL of the
investigation that we require.

Background check basics
• Performed for clients, plaintiffs,
and, if appropriate, witnesses.
• I also personally recommend
that we conduct bkgrd chks on
our expert witnesses.
• The attorney must review the
information to summarize what
is of value. Save the report &
evaluation to the file.
• May need to redo if substantial
time has passed or if
circumstances warrant(??????)

Social media check basics

• Should be considered for clients,
plaintiffs, and, if appropriate,
witnesses.
• Can check internally to determine
need for vendor search.
• External search done through
approved vendor.
• Must consult with claims to discuss
need for expense.
• The attorney reviews the information
to summarize what is of value.
• Save results to file.
• May need to redo if substantial time
has passed or circumstances warrant.
• Can do internal follow-up based
upon vendor’s earlier results.

What about documentation?

One more scenario
with respect to
properly saving
documentation…
• You represent Jaden Marshall, who is
being sued by Kevin Grant following a
car accident where Jaden hit Kevin from
behind at a red light. Kevin claims that
his career as a college athlete has been
derailed because of the soft tissue injury
to his cervical spine. As a swimmer, he
complains he’s no longer able to
practice, to exercise, and sometimes it’s
even hard for him to make his classes.
Your client is not very cooperative, and
it’s been hard to get details of the
accident from him, but the police report
described the crash as a “bump from
behind.” Jaden was issued a ticket for
failure to control and for not wearing a
seatbelt.

Kevin’s Instagram

Some of the Instagram pictures:

Number
One!

THE ORIGINAL LAWYER’S
GOTCHA CARD
• Florida Chief Judge Tom
McGrady publicly voiced
his concern, stating that
“[i]n the old days, the
losing side would have to
send out a private
investigator and snoop
around, [now,
technology offers
lawyers] a gotcha card.
They can wait and see
how the verdict stands
and then pull it out.’’

THE “N EW ” CLIEN T’S
GOTCHA CA RD! ! !
• THIS CASE NEVER WOULD
HAVE BEEN SETTLED, IF MY
LAWYER FOUND THIS
PLAINTIFF’S CRIMINAL RECORD
FOR FRAUD, ETC. . .
• THE CARRIER PAID $$$,$$$
TO SETTLE THIS CASE, WHEN WE
FOUND EVIDENCE THAT THIS
PLAINTIFF WAS DANCING LIKE
A PSYCHO @ A WEDDING IN
JAMAICA! ! !
• THE CARRIER WOULD NOT
RENEW US. THEY SAY WE ARE A
BAD RISK! ? !

AUDIENCE POLLING
QUESTION #2:
Has anyone ever had to try
and defend themselves or
their law firm from negative
online reviews or comments?
• A) YES, and it was a colossal
waste of time and resources.
• B) YES, but I live for this type of
stuff, that’s why I became a
lawyer!
• C) NO, but I’ve seen and heard
the stories & want to avoid it at all
costs.

How can we
establish a plan of
action to
consistently
protect both our
client(s) and
ourselves?

• When scheduling the
initial client meeting,
ask the client to
provide any bkgrd chks
or social media
investigations that they
possess, at the time of
the initial face-to-face
meeting.
• Exchange ours and
confirm, evaluate &
report on info provided
by client after the initial
meeting.

Joe’s story
Attorney Joe has a client who
prefers email and text messages
to the sometimes required
personal meetings.
Joe tells his client, “I’m not so big
on all that technology stuff! I’m
an old school practitioner. I like
to read my file, figure out my
defense, listen to the other side’s
witness and then tear him apart
like a pit bull with my cross
examination and summation!”

What if Joe’s case goes bad?
If a verdict against Joe’s client
is handed down, how might
this statement be used as the
basis for a malpractice claim?
What about for an attorney
disciplinary committee?

Raise your hand to share your
thoughts.

What about social media?
Your client Lindsay is still salty
about the auto accident the
plaintiff says she caused. She
disagrees, and doesn’t
understand why she’s being
sued. You ask her if she’s said
anything about the accident
on social media. “Probably,”
she says. “I post a lot of stuff
on Facebook and Instagram.”
Given this information, how
should you advise Lindsay?
What should you do?

How can our paralegals make a
difference?
•
•
•
•
•

• BACKGROUND CHECKS:
The background check is thirty-plus pages long.
What is important to our cases in the background check?
My attorney never reads it!
After I send it to claims, my attorney forgets to report on it!
What is the big deal, if we forget to report on the content?

•
•
•
•
•

• SOCIAL MEDIA INVESTIGATIONS:
Most of the social media investigations do not show anything!
It feels like spying on people!
What should I be looking for in the reports and photos and videos?
How can I help my TA to make sure we do not miss an opportunity?
What is the best that we can hope for from a SMI report?

AUDIENCE POLLING
QUESTION #3:
Does anyone have rules for
the performance of bkgrd cks
and SMI on any other
category of person involved
in our litigation matters?
• A) NO, we pretty much
covered ALL of the categories
of parties.
• B) YES, based upon our past
experiences, our firm performs
bkgrd cks/SMI on ____________!

A DVA N CED
BA CKGROUN
D CHECKS &
SOCIA L
M EDIA
CON SIDERA T
ION S!

Background Checks & the 2008 TBI
Case!

Issues arising after expert
retention

Federal Appeals Court Upholds Fraud Verdict Against Cornell University
Medical School For Misuse Of NIH Aids Funding
PHILADELPHIA, Sept. 6, 2012 /PRNewswire/ -- The 2nd Circuit Court of Appeals today upheld a federal court's
judgment, based on a jury finding, that Cornell University's Weill Medical College and a former faculty member
submitted false claims to the National Institutes of Health on three separate occasions from 1999-2001.
The grant was awarded by the NIH from funds specifically allocated by Congress for HIV/AIDS research. A
clinical neuropsychologist then at Cornell, Wilfred van Gorp, applied for a training grant from NIH, promising
to train post-doctoral fellows committed to a career in research in the neuropsychology of HIV/AIDS. With the
judgment affirmed, Cornell and van Gorp face a total judgment of up to $1.75 million.
Dr. Daniel Feldman, one of the fellows hired by van Gorp, brought suit in 2003 under a federal whistleblower
statute, known as the False Claims Act, alleging that van Gorp and Cornell used the funds for inappropriate
purposes, including requiring the fellows to see an excess of private fee-for-service patients with other
medical conditions, and that the defendants failed to disclose their inappropriate use of the taxpayer money
and the material changes in the program from what it promised to NIH when it applied for the funds, which
Congress had particularly targeted for AIDS research.
At trial in July, 2010 before U.S. District Judge William Pauley, Dr. Feldman showed that of 165 clinical patients
seen by the fellows over five years on the NIH-grant, only three patients were HIV- positive. Instead of seeing
HIV- patients, the fellows engaged in more lucrative activities, often evaluating individuals referred by
insurance companies or attorneys who were in litigation over disability or worker's compensation claims, or
criminal defendants. Indeed, Dr. van Gorp was well-known for his expert witness testimonies for the defense of
several high-profile criminal defendants in New York during that period, including mob boss Vincente Gigante
and Andrew Goldstein, the "subway pusher."
Feldman was elated by the news of the affirmance. "I am very gratified that the Court of Appeals has affirmed
the jury's and Judge Pauley's findings of fraud. I was excited to join the fellowship, anticipating that I would be
engaged in meaningful AIDS research. I was shocked that the reality was very different, and especially by the
misuse of taxpayer funds which had been specifically targeted for HIV."

THE NEW YORK JURY VERDICT
REPORTER
Patrick Valverde v. FS 41-45 Tiemann Place LLC; 2014 Jury Verdicts LEXIS 11202
113347/08
December 08, 2014
Headline: Fall Off of Landing Caused Injury of Brain, Plaintiff Claimed
Published Date: December 22, 2014
Topic: Premises Liability - Negligent Repair and/or Maintenance - Premises
Liability - Dangerous Condition - Slips, Trips & Falls - Fall from Height
Injury: Rotator Cuff, Injury (tear), Supraspinatus Muscle/tendon, Tear, Medial
Meniscus, Tear, Traumatic Brain Injury, Fusion, Lumbar, Head, Concussion,
Glenoid Labrum, Tear, Shoulder Impingement, Herniated Disc at L4-5,
Herniated Disc at L5-s1, Chondromalacia / Chondromalacia Patella, Synovitis,
Brain Damage, Amnesia, Anxiety, Headaches, Depression, Cognition,
Impairment, Tinnitus, Arthroscopy, Bursitis, Chondroplasty, Decompression
Surgery, Hardware Implanted, Atrophy, Decreased Range of Motion

The result of a refusal to allow/approve
updated background checks and social
media investigation(s) of a defense ex pert
witness! ! !
•Past Pain & Suffering:
• VERDICT FOR THE
PLAINTIFF:

$$$:

$ 720,000.00

•Future Pain & Suffering: $3,815,000.00
•Past Lost Earnings:

$ 102,950.00

•Future Lost Earnings:

$2,200,000.00

• TOTAL VERDICT:

$6,837,950.00

Is it appropriate to conduct a social
media search for him?

The plaintiff in an auto accident case is
a 77 year old man who lists his
occupation as “Retired math teacher,
current Sunday School teacher.”
The accident was straightforward,
although there is discrepancy over the
extent of the injury caused by the
accident. Plaintiff is complaining of
ongoing back problems and trouble
walking.

Do you need to conduct a social media
search for this plaintiff?

A quick Facebook search reveals….

Going back to
“GOTCHA #1”

• BUT BEFORE THE JURY TRIAL! ! !

AUDIENCE POLLING
QUESTION #4:
HOW ARE WE
PERFORMING OUR
BKGRD CHKS & SMIs ON
OUR PROSPECTIVE
JURORS? ? ?
• A) I have my
associate/paralegal sit in the
jury room with me & conduct
the internet research.
• B) I photograph the jury
questionnaires and text them
back to the SMI genius in the
office & she texts me notes.

Advanced use of
bkgrd chks &
SMIs of
potential jurors.

Performing bkgrd chks & SM Is on
potential jurors.

Risks & Rewards of Investigating
Jurors’ SM
• RISKS:
• Risks of investigating jurors’ social
media are more strategic than
legal or ethical, but include the
possibility of alienating the jurors.
• In the absence of the judge or
attorneys informing the jury of the
likelihood of such investigations, it is
conceivable that some jurors may
not welcome such attempts to
access their social media content.
• This emphasizes the importance of
the attorney or designee being
competent in performing social
media investigations in a discreet
manner.

• REWARDS:
• Rewards of investigating juror’s
social media far outweigh the risks,
as the vast amount of information
available online will often exceed
that which can be obtained during
the process of voir dire.
• This includes political affiliations,
opinions on social issues, charitable
affiliations, lifestyle, and shopping
habits, to name a few.
• In cases involving high profile
incidents, jurors may have
previously published opinions
specific to the instant case.
• Social media investigations during
voir dire have resulted in the
dismissal of jurors who lied during
examination to conceal their bias in
hopes of being selected.

There is an
Obligation on the part
of the A ttorney s to
Investigate Jurors’
Social M edia! M ultiple courts & the
A BA . . . . . . .
• As few courts have adopted
rules mandating such online
investigations, the issue of
waiver seems to be the
prevailing reason that social
media investigation should be
conducted at the earliest
possible stage, and any
relevant discoveries brought to
the court’s attention as soon as
reasonably possible.
• A losing party conducting a
post-verdict, sour grapes
social media investigation can
expect an unsympathetic ear
when presenting evidence of
juror bias or dishonesty that
could have been discovered
earlier through reasonable
diligence and addressed
before empanelment or during
trial.

HOW CA N W E A V OID THE
PITFA LLS OF CON DUCTIN G OUR
ETHICA LLY REQUIRED SM Is?
• To avoid the uncertainty of the judge’s reaction to learning about the social
media investigation at a later stage, attorneys should strongly consider
informing the court before trial of their intent to conduct a social media
investigation.
• This affords the court an opportunity to exercise its discretion by prescribing
limitations on the scope and method of such inquiry. In the absence of state
bar ethical guidance or controlling law, the court’s limitations may be the
only authoritative rule by which the parties can conduct themselves during
the social media investigation.
• As one of the primary purposes of such investigation is to gather evidence to
support challenges for cause, early disclosure of the attorney’s intent to
investigate jurors social media can avoid unnecessarily surprising the judge
at the time a challenge for cause is made.
• Attorneys should also consider asking the judge to inform the prospective
jurors of the possibility that their publicly available social media content may
be viewed by the attorneys.
• The downside to informing jurors is that some may respond by quickly
changing their privacy settings or temporarily disabling their social media
accounts.

Once we have
completed jury
selection:
• The information obtained from
the social media investigation
can allow attorneys to tailor
their opening statements,
rethink their selection of
witnesses and evidence, add or
remove certain questions from
examination, and drive home a
closing argument that
resonates with the jurors.
• Continued monitoring of jurors’
social media during trial may
reveal insight into the jurors’ life
experiences occurring outside
of court hours.
• This continued monitoring may
also uncover evidence of juror
misconduct or undue
influences, which must be
immediately reported, if
uncovered.

QUESTION
S? ? ?

Attorney Profile (2020-08-04)
Lawton W. Squires
Position: Director of Quality Assurance, Ethics & Training, Nationwide Trial Division
Lawton joined Trial Division as a Director of Quality Assurance, Ethics & Training in April 2017. He
currently serves as a Lead Attorney for Ethics, Quality Assurance & Learning for Trial Division and its
members. His duties include: the analysis and research of ethical inquiries from Trial Division members;
the preparation of webinars, iDrives and on-line learning materials, job aids, practice guides and live
classes for Trial Division associates; teaching attorneys trial practice and trial tactics at the Trial Division's
quarterly Trial Schools; consulting on complex trial and litigation matters; and protecting Trial Division
members from potential ethical pitfalls, that might arise in the course of their legal practices.
He has handled complex litigation matters from inception through trial to verdict in the State and
Federal Courts for over thirty-seven (37) years. His practice has encompassed: commercial litigation,
legal malpractice, products liability, labor law, construction accidents, premises liability, general liability,
attorney and judicial disciplinary proceedings, professional malpractice, medical malpractice and motor
vehicle accident matters. In addition to representing clients in the New York State and Federal Courts,
Mr. Squires has represented clients before many of New York State’s regional professional disciplinary
agencies including: the Departmental Disciplinary Committee; the Grievance Committee; the Committee
on Character and Fitness; the Commission on Judicial Conduct; the Office of Professional Discipline; and
the Office of Professional Medical Conduct. He has also served as excess and monitoring counsel for
numerous clients and major insurance carriers.
In September 2012, Seymour James, Esq., President of New York State Bar Association, named Lawton
to serve as a member of the NYSBA Ethics Committee. The Committee is responsible for manning an
attorney ethical hotline, for reviewing and analyzing attorney ethical inquires and the drafting and
publication of the NYSBA Attorney Ethics Opinions that serve as an ethical guide for the State’s
practicing attorneys.
Mr. Squires has also served as the Managing Trial Attorney for United States Fidelity & Guaranty
Company (USF&G), The St. Paul Insurance Companies and The St. Paul Travelers Companies in New York.
He also has represented the Zurich American Insurance group as its New York City, Supervising Trial
Attorney. In these roles he has managed New York City legal offices covering litigation matters in the
City of New York and surrounding suburban counties, as well as supervised law firm staffs ranging from
seven (7) to twenty (20) employees.
As an Adjunct Professor of Law at The New York Law School, Lawton has taught Trial Advocacy since
1990. He has also taught practicing attorneys as a faculty member of the USF&G and The St. Paul
Companies National Trial Schools and as a continuing legal education lecturer for the Defense
Association of New York, the New York State Bar Association, the Bronx Black Bar Association, The Black
Women’s Bar Association of New York and the Metropolitan Black Bar Association. Mr. Squires’ roster of
courses includes classes on: Civil Trial Practice; Jury Selection; Opening Statements; Cross Examination;
Effective Summations; Tort Litigation; Preparation for, Taking and Defending Depositions; Attorney
Ethics; and Professional Discipline in New York State.

Mr. Squires has published articles including: “How to Avoid a Grievance Complaint”; “Intra-Family
Immunity”; “Can You Rely on Plaintiff’s Co-Efficient of Friction Test?”; “No, No!!! Bad Dog!!!”; “A Federal
Practice Primer for Claims Examiners”; “Fred, The Breeding Bull and Its Affect on Dog Attack Cases”; and
“What Do They Want From Me? An Associate’s Guide to Success in a Law Firm”.
Lawton has had numerous verdicts noted and published by the New York Law Journal and the New York
Jury Verdict Reporter, including: The Matter of Maija Dixon; Valverde v. 41-45 FS Tiemann Place, LLC;
The Matter of Alan Steinmetz; The Matter of Antonio Johnson; Polanco v. Robert Kunz d/b/a Creative
Carpentry; Encarnacion v. Ballanca; Busa v. General Snow Service and Costco Wholesale Corp.; HerreraPaz v. Mezzano Realty Corp.; Adzer v. Rudin Management; The Matter(s) of the Hon. Duane A. Hart (1 &
2 - before The NYS Court of Appeals and the NYS Commission on Judicial Conduct, respectively); FullerMosley v. Litemakers; Perlmutter v. A. Colarusso & Son; Amaya v. Trinity Church; Giambanco v. Rankin
Healy Memorial Association; David v. Stamford Livery Service; Konshina v. Gorbunov, D.D.S.; Gurvas v.
Burg; Novin v. Hilton Hotels Corp.; Heller v. Lehrer-McGovern, Inc., et al.; Kaczorowski v. Consolidated
Edison, et al.; Bahlke v. Glen Oaks Village Owners, Inc.; and Sharon v. El San Juan Hotel & Casino.
In June 2007, Mr. Squires successfully represented a firm client and obtained a plaintiff’s verdict in the
legal malpractice action of LaPorta v. Jurman that included judgments for neglect and malpractice, in
addition to a treble damage award for fraud committed by the defendant attorney, pursuant to Judiciary
Law Section 487. In November of 2012, the legal malpractice matter of Okun v. Livoti was successfully
resolved on behalf of the plaintiff who had been the victim of attorney neglect, misrepresentation and
fraud committed by the attorneys who represented him in the dissolution of his dental practice. In June
of 2014, Mr. Squires successfully resolved via mediation the New York portion of an international estate
litigation on behalf of the plaintiff against his attorneys who were alleged to have committed fraud,
breach of fiduciary duty and legal malpractice against their client.
Lawton holds the highest legal ability rating of “AV,” granted by Martindale-Hubbell. This is a
professional rating awarded only to attorneys who demonstrate the highest professional and ethical
standards. Additionally, the New York Times has selected Lawton as one of its “Top Attorneys in New
York,” as selected by Peer Review and Professional Achievement beginning in October 2011. The Black
Law Students’ Association of New York Law School has awarded Mr. Squires its Distinguished Alumni
Award. The Institute of Jewish Humanities also has recognized Mr. Squires with its Lawyer of
Achievement Award.
Mr. Squires co-starred as the lead defense attorney, opposite the Hon. Catherine Crier, of Court TV
fame, who played the lead prosecutor in The Media Center at The New York Law School's production of
The Trial of Travis Bickle, from the facts of the Martin Scorsese classic film, Taxi Driver, starring Robert
De Niro and Jodi Foster, on January 28th, 2008. The NYLS Media Center annually produces mock trials to
advertise and publicize The New York Law School's Trial Advocacy and Clinical Legal programs.
A graduate of The State University College at Oneonta, New York, and of The New York Law School, Mr.
Squires served as a member of the National Mock Trial Team. He also was a member of the Executive
Board of the Moot Court Association.
Lawton is a past President of the Defense Association of New York and has served the Board in an
Emeritus capacity for over a decade. He is also a member of the Executive Board of the New York State
Bar Association’s Tort, Insurance and Compensation Law Committee and also a member of the NYSBA’s

Trusts and Estates Section. Mr. Squires also holds a certification as a Guardian ad Litem, and has also
served the Courts and litigants and wards, in the roles of: Referee, Umpire and Guardian of the Property.
Prior to joining Nationwide Insurance, Mr. Squires was a Member of Herzfeld & Rubin, P.C. for thirteen
(13) years.
Lawton is admitted to the New York State Bar and to the United States District Courts for the Southern
and Eastern Districts of New York.

