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President’s
Column

In my first column as new president, | would like
to thank you for the opportunity to serve the Defense
Association of New York, Inc. | am proud of the many
services our Association provides to its membership,
as well as the defense community as a whole. We
have a distinguished history of providing outstanding
continuing legal education, long before mandatory
CLE. Since 1997, our Committee on the Development
of the Law, which was founded by John McDonough,
has submitted 12 amicus curiae briefs to the New York
Court of Appeals on cases involving issues of concern
to the defense bar. By way of our annual Charles C.
Pinckney Award, we recognize those who impact
favorably on the defense community. | am also proud of
the scholarships awarded by the Association.

None of this could be accomplished without a strong,
vibrant and dedicated leadership. Many thanks to our
past presidents and veteran members of the board of
directors for their tireless service to our Association.
We are also fortunate to welcome the following new
board members: Brian Rayhill, Lawton Squires, Thomas
Moore, James Feretic and Kevin Faley. | am certain
that they will all provide valuable contributions to our
Association.

I would also like to congratulate Timothy Keane on his
election as an officer. Tim's role in the Association will
be an active one since he has been appointed as chair
of our CLE Committee, as well as our liaison to DRI. Tim
advises that several excellent CLE programs are in their
planning stages. | would strongly urge both members
and non-members alike to take advantage of all of our
CLE programs.

[ look forward to working with everyone associated
with DANY. I am sure that it will be a productive year.

1dant Welcomes Co
Send proposed articles to:

John ). McDonough "
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Undocumented
Aliens and Lost
Wages: Part III*

Prior articles in this column analyzed the status
of New York decisional law as regards the ability of
undocumented aliens to assert lost wage claims.

State courts have been forced to grapple with that
issue in the wake of the United States Supreme Court's
decision in Hoffman Plastic Compounds v. National

Labor Relations Board, 535 U.S. 137, (2002). In Hoffman,
the Supreme Court reviewed a National Labor Relations
Board award on back pay to an undocumented worker
who was terminated by his employer, in violation of
§8(a)(3) of the National Labor Relations Act, when the

- employer suspected the worker of engaging in union

organization activities. The NLRB had ordered the
employer to pay back wages for a period of time the
undocumented alien had not worked following his
termination. /d.

In determining the NLRB did not have the authority to
Erant past lost wages to an undocumented alien for work

e never performed the Court cited to the congressional
interest behind federal immigration policy, as expressed
in the Immigration Reform and Central Act of 1986 (/d.).
[n interpreting that intent the Court stated:

In 1986, Congress enacted IRCA, a
comFrehensive scheme prohibiting the
employment of illegal aliens in the United
States. §101(a)(1), 100 Stat. 3360, 8 U.S.C.
§1324a. As we have previously noted,
IRCA “forcefully” made combating the
employment of illegal aliens central to
“[tthe policy of immigration law.” Ins v.
National Center for Immigrants’ Rights, Inc.,
502 U.S. 183, 194 and n.8 (1991). It did so°
by establishing an extensive “employment
verification system, “§1324(a)(1), designed
to deny employment to aliens who (a) are
not lawfully present in the United States, or
(b) are not lawfully, authorized to work in the
United States, §1324a(h)(3). This verification
system is critical to the IRCA regime. To
enforce it, IRCA mandates the employers
verify the identity and eligibility of all new
hires by examining specified documents
before they begin work. §1324a(b). If an
alien applicant is unable to present the
required documentation, the unauthorized
alien cannot be hired. §1324a(a)(1).

Fall 2005/Winter 2006




Undocumented Aliens and Lost Wages: Part I1T*

Continued from page 1

Similarly, if an employer unknowingly
hires an unauthorized alien, or if the alien
becomes unauthorized while employed,
the employer is compelled to discharge
the worker upon discovery of the worker’s
undocumented status. §1324a(a)(2).
Employers who violate IRCA are punished
by civil fines, §1324a(e)(4)(A), and may
be- subject to criminal prosecution,
§1324A({)(1). IRCA also makes it a crime
for an unauthorized alien to subvert the
employer verification system by tendering
fraudulent documents. §1324(c)(a). It thus
prohibits aliens from using or attempting
to use “any forged, counterfeit, altered or
falsely made document” or “any document
lawfully issued to or with respectto a person
other than the possessor” for purposes
of obtaining employment in the United
States. §§1324c(a)(1)-(3). Aliens who use
or attempt to use such documents are
subject to fines and criminal prosecution
18 U.S. C. §1546(b). There is no dispute
that Castro’s use of false documents to
obtain employment with Hoffman violated
these provisions.

Under the IRCA regime, it is impossible
for an undocumented alien to obtain
employment in the United States
without some party directly contravening
explicit congressional policies. Either the
undocumented alien tenders fraudulent
identification, which subvertsthe cornerstone
of IRCA’s enforcement mechanism, or
the employer knowingly hires the un-
documented alien in c%rect contradiction
of its IRCA obligations. The Board asks that
we overlook this fact and allow it to award
back pay to an illegal alien for years of work
not performed, for wages that could not
lawfully have been earned, and for a job
obtained in the first instance by a criminal
fraud. We find, however, that awarding back
pay to illegal aliens runs counter to policies
underlying IRCA, policies the Board has no
authority to enforce or administer.

535 U.S. 137 2002 at 147-149, footnotes omitted. The
IRCA requires that every employer, before hiring any
person, verify that the person is not an unauthorized
alien by examining documents that establish the person’s
identity and eligibility for employment in the United
States. The IRCA also makes it unlyawful to submit false
or fraudulent documents to a prospective employer
in order to satisfy the verification requirements and
an individual who does so is subject to criminal
prosecution. An undocumented alien’s submission of
a false document to satisfy the IRCA's verification
requirements is punishable by a fine and imprisonment
for up to five years. (See 18 U.S.C. §1546(6 ).
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The First Department in late 2004 addressed this issue
in Sanango v. 200 East 16® Street Hous. Corp., 788
N.Y.S.2d 314 (1 Dep’t 2004) and Balbuena v. 1 DR
Realty, 787 N.Y.S 2d 35 (1% Dep’t 2004). Judge Friedman,
writing for the majority in Sanango stated “we are not
aware of any other context in which a person who has
derived income from an illegal activity is permitted,
after a personal injury forces him to abandon that
activity, to recover damages based on the last stream of
illegal income through judicial proceedings in a court
of law.” (Sanango, 788 N.Y.S.2d at 320). Judge Friedman
further stated that “an award of damages herein based
on the United States wages plaintiff might have earned
unlawfully, but for his injury, would ‘unduly trench
upon’ IRCA's federal immigration policy in substantially
the same manner as did the NLRB back pay award in
Hoffman”. (/d. at 319). To further the goals of IRCA the
First Department held in Balbuena and Sanango that
the lost wage claims of undocumented aliens should
not be dismissed outright but plaintiff's recovery should
be limited to those wages the plaintiff would have
been able to earn in his/her home country. Leave to
appeal to the Court of Appeals has been granted in
these matters. Judge Mega of the Supreme Court of
Richmond County addressed the Hoffman decision in
2003 in Majlinger v. Cassino Contracting Corp., 766
N.Y.S.2d 332 (Sup. Ct. Richmond County 2003). In
granting partial summary judgment for the defendants
on the issue of the plaintiff’s lost wage claim Judge Mega
noted, “The Supreme Court observed that the IRCA was
conceived as a ‘comprehensive scheme’ to combat the
employment of illegal aliens in the United States which
‘forcefully’ elevated the prohibition of such employment
to a ‘central’ position in the implementation of federal
immigration policy by attempting to diminish the
attractive force of employment, which like a ‘magnet’
pulls illegal immigrants toward the United States.” /d.
at 334.

The Appellate Division, Second Department, has
now addressed the validity of lost wage claims of
undocumented aliens in Majlinger v. Cassino Contracting
Corp., 2005 N.Y. Slip Op. 6785 2005 N.Y. App. Div.
LEXIS 4235.

Presiding Judge Gail Prudenti authored the unanimous
opinion of the Court. (Gubernatorial candidate Eliot
Spitzer submitted an amicus brief supporting the injured
plaintiff's right to assert and collect full lost wages in
dollars).

Mr. Majlinger admitted during discovery that he was
not in possession of any documents enumerated in
the federal immigration statutes or regulations (see 8
U.S.C. §1324 a [b}[1][B][C] [D]; 8 C.F.R. 274a 2[b][v]
that would qualify him for employment in the United
States. While working as an employee for | & C Home
Improvement, the plaintiff fell from a scaffold and was
injured.

Judge Prudenti posed the issue confronting the court

Continued on page 18
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Breach of Contract to Purchase
Insurance: Suing the Broker

When a contract

is breached, suing the negligent
challenging.
Parties entering into commercial leases, construction
contracts and other agreements’ will commonly
allocate the risk of future tort liability by agreeing to an
insurance procurement provision.? The Court of Appeals
has described this practice as “a perfectly common and
acceptable business practice.”*

Specific language can vary but typically the terms of
such of a provision will require a tenant or subcontractor
to name the owner or general contractor respectively
as an additional insure§ on a comprehensive general
liability (CGL) insurance policy with prescribed
minimum limits.

Often the owner or general contractor is provided
with, and relies upon, an insurance certificate issued
by a broker indicating that the owner is named on the
subcontractor or tenants’ CGL policy. However, when
the certificate is inaccurate, the owner may not know
of the breach until it is sued and its’ tender to the CGL
carrier named in the certificate is denied.

The measure of damages for breach of this type of
provision has frustrated non-breaching parties especially
those facing vicarious liability claims.

In the 1990 case of Kinney v. G.W. Lisk Co. Inc.,
the Court of Appeals held tﬁat a party breaching an
agreement to procure insurance was liable for all
resulting damages to the non-breaching party including
liability to an injured plaintiff.® Claims for breach of
contract to purchase insurance continue to be referred
to as Kinney claims.

However, in the 2001 case of Inchaustegui v. 666
5% Avenue Limited Partnership, the Court of Appeals
clarified that unless an owner is otherwise uninsured,
the owner’s remedy for damages against the breaching
subcontractor is limited “to it’s out of pocket expenses
(notably, the premiums and any additional costs
it incurred such as deductibles,” co-payments and
increased future premiums).””

The holding in lnchausteﬁfui has been applied to
construction contracts as well as commercial leases. 8

The measure of damages set forth in lnchaustegui may
be difficult to ascertain’ and may amount to a fraction

rovision to Erocure insurance
roker may prove

of the value of the underlying tort claim.!® Moreover,
claims for breach of contract to purchase insurance are
typically not covered by subcontractors and tenants’
general liability policies. Thus, owners and general
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contractors are left with practical difficulties collecting
and enforcing judgments.

In addition, further inquiry often reveals that the
real fault for the failure to comply with the insurance
requirement lies with the breaching party’s insurance
broker. For example, the broker may have never
requested that the carrier listed on the certificate add
the owner or general contractor to the CGL policy.
In such an instance, the CGL carrier does not owe
coverage to any entity that is not named on the face of
the policy.”

Thus, aggrieved owners and general contractors will
eventually consider suing the broker.

Broker or Agent?

Parties seeking to recover against brokers in such
cases should be mindful of the nature of the firm issuing
the certificate.

The terms “broker” and “agent” are sometimes
loosely and interchangeably used. However, the Court
of Appeals stated in Guardian Life Insurance Company
of America v. Chemical Bank that whether an insurance
broker acts as an agent is not determined by what he or
she is called but “is to be determined from what he or
she does.”’ Such actions are “controlling even where
formal documents may specify whether a person is an
agent.”B3

To further confuse matters, “an insurance broker can
act as agent for both the policyholder and the insurer if
doing so creates no conflict.”*

Nonetheless, courts do consider the relationship
between the entity issuing the certificate and the carrier
important.

For example, in Lenox Realty v. Excelsior Insurance

Company, the Third Department found that a certificate
issued by an insurance agent bound the carrier where 1)
the two had an agency agreement authorizing the agent

“to bind the carrier 2) the agent had apparent authority

and 3) the named parties’ relied on the certificate.!s The
carriers” arguments that the agent exceeded its authority
and failed to follow proper procedure were referred to
arbitration as per the agency agreement.'s

The Fourth Department reached a similar result in
Niagara Mohawk Power Corp. v. Skibeck Pipeline, Co.,
Inc..' However, the First and Second Departments have
repeatedly rejected arguments that certificates issued
by brokers or’agents bind the named carriers.’?

Continued on page 14
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Recurring Conditions: Can They Still
Substitute For Notice of a Defect?

With little fanfare, the Court of Appeals recently
struck down a line of cases from the Appellate Divisions
that hold a certain type of “recurrent condition” can
provide a substitute for constructive notice in personal
Injury actions on a defendant’s property.

The first thing every attorney entering the personal
infjury field learns is that to hold the owner or oEerator
of property liable for a defective condition that the
defendant did not create, actual or constructive notice
on the part of the defendant must be demonstrated.
“Actual notice,” means, as the name implies, that
the defendant or its agents knew the existence of
the defect prior to the occurrence of the accident.
“Constructive notice,” on the other hand, is a principle
of law which holds that the defendant will Ee liable
for the condition as if actual notice existed, if it was
visible, apparent, and existed for a sufficient length of
time before the accident that the defendant may be
charged with notice of it.’

That one of these two types of notice is required
was reaffirmed by the Court of Appeals in 1986. In
Gordon v. American Museum of Natural History?
the Court rejected the claim by the plaintiff who was
injured when he slipped on a piece of wax paper
on the steps of the defendant’s building. The paper
seemed to have come from the food concession stand
operated near the step. Not only did the defendant
permit the public to eat in the area, the defendant sent
its cleaning personnel to lunch at the very time that
the most people congregated. Nevertheless, the high
court ruled that the defendant could not be held liable
for the condition. “Contrary to plaintiff's contentions,
neither a general awareness that litter or a dangerous
condition may be present . . . nor the fact that plaintiff
observed other papers on another portion of the steps
approximately 10 minutes before his fall is legally
sutficient to charge defendants with the constructive
notice of the paper he fell on.”

The Court of Appeals reiterated that rule in Piacquadio
v. Recine Realty Corp.,* where, reversing the First
Department, the Court rejected the contention that a
defendant could be held liable for liquid on a stairway
without proof of actual or constructive notice, based
on a theory that it failed to regularly maintain and
clean the stairs.

Since Gordon, however, the four branches of the
Appellate Division have perceived an exception
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to what appeared to have been a clearly-stated
rule. In a number of cases, the Appellate Divisions
have held that plaintiffs may satisty their burden of
demonstrating notice by showing that an ongoing and
recurring dangerous condition existed in the area of
the accident which was routinely left unaddressed by
the defendant.

For example, in Lopez v. New York City Housing
Auth, the plaintiff, a tenant in defendant’s building,
slipped and fell on debris on the stairs of the building.
He claimed that garbage frequently accumulated in
the stairwells, the result of others “hanging out” on the
stairs, combined with a gap in the maintenance crew’s
cleaning schedule. The First Department rejected
the defendant’s argument that it had only a general
awareness of the debris, seemingly substituting notice
of the use of the stairwell for notice of the condition.
Similarly, in O’Connor-Miele v. Barhite & Holyinger,®
the First Department held that the plaintiff satisfied
her burden on the notice issue since she established
that an ongoing and recurring dangerous condition
existed which was routinely left unaddressed, i.e.
soap powder on the stairs due to spillage by tenants
moving from floor to floor to find an available
washing machine. The First Department is not alone.
In Camizzi v. Tops, Inc.,” the plaintiff tripped and fell
on a mat while entering the Je)efendant’s supermarket.
Evidence existed that the mat buckled on several
occasions each day as customers entered the store and
employees pushed shopping carts. This evidence, the
Fourth Department held, was sufficient to establish the
existence of a recurrent dangerous condition and that
the defendant had constructive notice of it.

The Third Department signed on to the recurrin
condition theory in Lowe v. Spada.® That was a lega
malpractice case where the defendant claimed that
the plaintiff could not have won her underlying
slip-and-fall action against a maintenance company
because of the lack of notice of the condition. The
plaintiff's proof that paper towel dispensers located
in the bathroom were several feet away from a bank
of sinks, requiring users to walk that distance to dry
their hands, was sufficient evidence of a chronic
and recurring condition to make her underlying case
viable. The Second Department has also embraced
the theory, most recently in Roussos v. Ciccowoto,®
where the plaintiff tripped over newspapers enclosed

Continued on page 17
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Insurance Coverage Issues
Involving Pocket Bikes

New Yorkers cannot help but notice the recent
intrusion of the ubiquitous and noisy “pocket bikes”
also known as “rice bikes” or “ninja bikes” and
“pocket rockets”. These unique bikes are attractive,
chrome covered, mini replicas of racing bicycles. The
insurance coverage for these vehicles is complex and
at times unsettledg.

The New York State Vehicle and Traffic Law (“VTL”)
has been amended to respond to the ever-expanding
types of vehicles available. The statute addresses these
pocket bikes in VTL Section 121-b, which defines
“Limited Use Motorcycles” as Limited Use Vehicles
which have two or three wheels, a seat or saddle for the
operator and a certain maximum performance speed.

The Limited Use Motorcycles are classified into three
categories by their maximum speeds as follows: Class
A limited use motorcycles have a maximum speed of
30 to 40 MPH; Class B limited use motorcycles have
a maximum performance speed of 20 to 30 MPH; and
Class C motorcycles have a top speed of not greater
than 20 MPH'.

Examples of Class A limited use motorcycles are the
Jet HK-50 Pocket Bike or Ninja Pocket Bike V2. The
Ninja Pocket Bike is equipped with a 4.2 HP engine,
two wheels, a seat, weighs 36 pounds, can carry 250
pounds and has a maximum speed range of 40 to 45
MPH. The Jet HK-50 Pocket Bike is equipped with a
power motor, two wheels, a seat and has a speed range
of 30 to 35 MPH. Mopeds, which have two wheels and
are larger, weighing in the range of 185 to 198 pounds,
and generally have a maximum speed of 40 MPH, fall
into the Class A limited use motorcycles. Reilley v.
Department of Motor Vehicles of the State of New York,
240 AD2d 296 (1 Dept. 1997).

Title XI, Article 48-A of the VTL, and Title 15 of
the New York Administrative Code, Part 102, address
the applicable registration, insurance, equipment and
other requirements of the limited use vehicles. Article
48-A of the VTL is entitled, “Registration of Limited
Use Vehicles”, which is comprised of Sections 2260
through 2270 of the VTL.

Equipment

Pursuant to VTL Section 2265, and 15 NYCRR
Section 102.4 (a)(2) and (a)(3), Class A Limited Use
Motorcycles are required to be equipped in the same
manner as motorcycles, so that VIL Sections 381 (6)
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and 381 (7) are applicable. Section 381 obligates an
operator to wear a “protective helmet” (Subsection 6),
as well as “goggles or a face shield” (subsection 7).

Class B and Class C Limited Use Motorcycles are
subject to the goggle and helmet requirements as well,
but are not required to comply with the motorcycle
lighting equipment requirement.

Registration, Inspection and Liability

Insurance

According to VTL Section 2261(1), and 15 NYCRR
Section 102.2(b)(2), Class A Limited Use Motorcycles,
which includes pocket bikes, may be operated upon
public highways and streets, so long as the vehicles are
properly registered in accordance with the provisions
of VTL Section 410.

Class B and Class C Limited Use Motorcycles must
be properly registered and may only be operated in
the right hand lane or usable right Kand shoulder of
public highways (VTL Section 2262). There is no such
restriction for Class A Limited Use Motorcycles, which
may be used in any traffic lane. (See, 15 NYCRR
Section 102.2(b)(3) and 102.2(b)(4)).

Only Class A Limited Use Motorcycles are subject to
the periodic inspection requirements contained in VTL
Section 301, pursuant to 15 NYCRR Section 102.3(a).

Further, Class A and Class B Limited Use Motorcycle
must maintain an owner’s policy of liability insurance
having limits of $25,000/50,000. There is no obligation
that Class C Limited Use Motorcycles be covered
under such a liability policy (See, VTL Section 2265(3),
which discusses the applicability of VTL Section 345,
and 15 NYCRR Section 102.3(b)(1)).

Moreover, the provisions of VTL Article 6 (Motor
Vehicle Financial Security Act), Article 7 (Motor Vehicle
Safety Responsibility Act) and Article 8 (insurance
policies on vehicles transporting passengers for hire)
are applicable to Classes A, B and C Limited Use
Motorcycles, except that Article 6 is not.applicable to
Class C. Id., and In_re Vincent H., 3 Misc.3d 900 (NY
Fam. Ct. 2004).

Additionally, the Iiabilitr policies for Classes A and
B must contain a no-fault endorsement, pursuant to

Insurance Law Section 5103 (f).
Also, the Website of the Department of Motor
Continued on page 10
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Insurance Coverage Issues Involving Pocket Bikes

Continued from page 8

Vehicles, www.nydmv.state.ny.us, contains a “Guide
to Limited-Use Motorcycle Requirements”, which is a
chart that is helpful for information-at-a-glance.

PIP Coverage Under an Automobile Liability
Insurance Policy
Occupants® ‘'of a motorcycle are not entitled to first

party benefits, also known as no-fault or Personal Injury
Protection (PIP) benefits, under an automobile liability

policy, pursuant to Insurance Law Section 5103(a)(1).

Similarly, occupants of Class A and Class B Limited
Use Motorcycles are also not entitled to no-fault benefits
under an automobile liability policy. Interestingly,
however, it appears that occupants of Class C Limited
Use Motorcycles may be entitled to such benefits under
an automobile liability policy.

Insurance Law Section 5103(a)(1), provides, in
pertinent part, as follows:

Section 5103. Entitlement to First Party
Benefits; additional financial security
required

(a) Every owner’s policy of liability insurance
issued on a motor vehicle...shall be liable
for the payment of first party benefits to:

(1) persons, other than occupants of another

- motor vehicle or a motorcycle, for loss
arising out of the use or operation in this
state of such motor vehicle....(Emphasis
added.)

By the plain meaning of the terms of the above statute,
occupants of motorcycles are excluded from receiving
no-fault benefits un(}ér an automobile liability policy.
Nationwide Mutual Insurance Company v. Riccadulli,
183 AD2d 111 (2™ Dept. 1992)(where the Court,
in ruling on an uninsured motorist claim made by a
passenger of an all-terrain-vehicle (“ATV”), declared
that motorcycles were expressly excluded from no-
fault benefits; Innes v. Public Service Mutual Insurance
Company, 106 AD2d 899 (4" Dept. 1984); Nami v.
Tingaris, 127 Misc.2d 312 (Onondaga County, 1985).

The term “motorcycle” as used in the Insurance
Law, encompasses Class A and Class B Limited Use
Motorcycles but not Class C. This is because the
definition of the term “motorcycle” as set forth in
Section 5102 (m) of the Insurance Law, includes “an
motorcycle”, as defined in Section 123 of the VTL, and
which is required to carry financial security pursuant
to VTL Article 6, 8 or Article 48-A. Article 6 is the
Motor Vehicle Financial Security Act, Article 8 relates
to vehicles transporting passengers for hire, and Article
48-A provides for Registration of Limited Use Vehicles.

VTL Section 123 defines a motorcycle as a “motor
vehicle having a seat or saddle for the use of the
rider and designed to travel on not more than three
wheels...”. This definition encompasses the Limited Use
Motorcycles defined in Section 121-b; Section 121-b is
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simply a further sub-classification of a motorcycle, by
speed, that is, if a motorcycle falls into Section 123, it
also falls into 121-b, if the speed is limited.

However, Class C Limited Use Motorcycles are not
required to maintain liability insurance (as indicated
above, pursuant to Article 6, 8 or 48-A). As such, Class
C Limited Use Motorcycles are not excluded from
entitlement to PIP benefits under an automobile liability
policy, pursuant to Insurance Law Section 5103.

Uninsured Motorist Coverage Under an
Automobile Policy

A motorcycle is afforded coverage under the uninsured
motorist (“UM”) endorsement of an automobile policy.
Lalomia v. Bankers & Shippers Insurance Company,
31 NY2d 830 (1972) (where the Court of Appeals held
that an uninsured motorized bicycle qualified for UM
coverage under an automobile policy); Country-Wide
Ins. Co. v. Wagoner, 45 NY2d 581 (1978); (where
the Court of Appeals determined that a motorcycle
operator, who was a resident of his father’s home, was
an insured under his father’s auto policy for purposes of
UM benefits); Nationwide MutuaFlnsurance Company
v. Riccadulli, 183 AD2d 111 (2nd Dept. 1992); Matter
of Home Mut. Ins. Co. of Binghamton N. Y. v. Marlin,
82 AD2d 807 (2™ Dept. 1981); Matter of St. John,
105 AD2d 530 (3" Dept, 1984); Len v. Lumbermens
Mut. Cas. Co., 80 AD2d 682 (3 Dept. 1981); Geiger
v. Insurance Co. of North America, 41 AD2d 796 (3¢
Dept. 1973).

As such, since the definition of “motorcycle” (VTL
Section 123) encompasses Limited Use Motorcycles
(VTL Section 121-b), as stated above, an insurer that
issues an automobile liability policy will be liable to pay
uninsured motorist benefits to the occupants of a Limited
Use Motorcycle, in the event it were uninsured.

Conclusion

The insurance coverage available, registration and
inspection requirements applicable to pocket bikes is
determined by the class of motorcycle, as defined by VTL
121-b (Class A, B or C). Maximum speed performance is
the determinative factor. Once the class of the vehicle
has been established, the applicable statutes must be
viewed on a case by case Easis to determine what
defenses are available to any carrier defending litigation
involving pocket bikes.

" A “motorcycle” is defined in Section 123 of the VTL,
as “every motor vehicle having a seat or saddle for the
use of the rider and designed to travel on not more than
three wheels in contact with the ground...”.

? The courts have held that the word “occupant” as
used in the foregoing statute, encompasses an opera-
tor as well as a passenger, so that an operator and
passenger of a motorcycle are both excluded from an
automobile’s no-fault benefits.
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Worthy Of Note

1. Insurance Coverage

Fact question existed as to whether injured
plaintiff acted diligently in ascertaining identity of
tort-feasor’s insurer for purposes of direct action.

Appel v. Allstate Insurance Company
799 N.Y.S. 2d 467 (1% Dept 2005)

In an action pursuant to Insurance Law Section
3420(b) to collect on a default judgment entered
in an underlying personal injury case, defendant
Allstate sent a letter to its insureds more than a year
after the default judgment was entered, disclaiming
coverage based on late notice. The letter was
copied to plaintiff’s attorney. A week later, plaintiff
commenced the direct action against Allstate.
Allstate was granted summary judgment in the
lower court. On appeal, the ap elJIate division held
that in determining the reasonagleness of an injured
party’s notice, the notice required is measured less
rigidly than that of the insureds. It is measured not
by mere passage of time but by the means available
for notice. Plaintiff’s counsel’s affirmation that he
first became aware that Allstate was the tortfeasor’s
insurer only two days before Allstate’s disclaimer
letter created an issue of fact as to whether plaintiff
acted diligently in ascertaining the identity of the
tortfeasor’s insurer.

2. Proximate Cause

Jury’s finding that plaintiff was at fault but that
such fault was not proximate cause of accident was
against the weight of the evidence.

Karsden v. Barringer — 799 N.Y.S. 2d 548 (2™
Dept 2005)

Plaintiff was injured in a fall down open exterior
cellar door at defendant’s premises. Plaintiff was
visiting a friend who was leasing the premises from
defengants. Plaintiff became locked outside and
began to feel her way around the house in the dark
when she fell into an open exterior cellar door.
The jury found the plaintiff to be contributorily
negligent, but found that her negligence was not a
substantial factor in causing the accident. The court
held that this finding could not have been reached
upon a fair interpretation of the evidence. The
issues were so inextricably interwoven as to make it
logically impossible to find negligence without also
finding proximate cause.
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3. Labor Law

Plaintiff'’s injury did not result from an elevation
related risk.

Lopez v. City of New York Transit Authority — 799
N.Y.S.2d 495 (1% Dept. 2005)

Plaintiff, an electrician, was standing with both
feet on the ground while closing an extension
ladder. He slipped on debris around the bottom
of the ladder, and his right hand fell between the
closinihalf and the stationary part of the ladder. The
Court held that Labor Law Section 240(1) did not
apply as the injury did not result from an elevation
related risk. The Court further held that Industrial
Code Sections 23-1.7(d) and (e)(2) (slipping and
tripping hazards) were sufficient to support a claim
under Labor Law Section 241(6) since the extensive
debris in the work area at least contributed to the
occurrence.

4. Insurance Coverage
Excess Carrier’s disclaimer was not late.

Metropolitan Casualty Insurance Company v.
Travelers Insurance Company — 800 N.Y.S. 2d 448
(27 Dept. 2005)

An underlying automobile accident occurred in
February 1999. In February 2000, the underlyin
personal injury action was commenced. The a
damnum clause sought damages in excess of both
the primary and excess policies. The primary carrier
sent a fax to the excess carrier on October 4, 2001,
which only set forth the accident date and that an
excess policy existed. The summons and complaint
was sent to the excess carrier on October 29, 2001.
The excess carrier disclaimed on late notice grounds
on November 6, 2001. The court held that pursuant
to the policy terms, the excess carrier was entitled
to notice as soon as reasonably practicable after the
insured became aware that the accident was likely
to be a covered occurrence under Travelers policy.
The insured became so aware in February, 2000
when it received the complaint seeking dvamages
in excess of both policies. The excess carrier was
not apprised of the date that the insured became
aware of damages in excess of both policies until it
received the summons and complaint on October
29, 2001, thus the disclaimer on November 6, 2001
was not untimely as a matter of law.

Continued on next page
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Worthy Of Note

Continued from page 11

5. Duty

Owner of premises housing a homeless shelter
had no dutz to protect infant abused by lawful
resident of the shelter.

Rivera v. 760-770 East Tremont Avenue Housing
Development Fund Corp. — 800 N.Y.S. 2d 389 (1¢
Dept. 2005)

Defendants, the owner and managing agent of
a premises occupied by a homeless shelter were
named in a lawsuit alleging negligence arising
out of the alleged abuse o?the infant-plaintiff by a
lawful resident of the shelter. The Appellate Division
reversed a lower court order denying summary
judgment to the moving defendants, holding that
a subcontract that defendants had with the shelter
operator and the deposition testimony established
that all relevant aspects of the operation of the
shelter were performed by the operator over whom
defendants had no control. The Court concluded
that under such circumstances, defendants had no
duty to the infant-plaintiff.

6. Negligence

Driver's speed and familiarity with ramp upon
which accident occurred eliminated alleged
negligence of State as proximate cause.

Rose v. State of New York 800 N.Y.S. 2d 26 (2™
Dept. 2005)

The estate of a deceased truck driver brought an
action against the State alleging negligence in the
design and maintenance of an entrance ramp to
the BQE expressway which the accident occurred.
Plaintiff relied upon photographs showing that lane
markings had faded, there were no stop siéns and
no signs indicating that the ramp curved. The State
proffered evidence establishing that the decedent
drove on the ramp several times per day, and that
he was traveling between 40 and 45 m.p.h. The
Court held that the trial court properly found that
the defendant’s familiarity with the ramp and his
excessive speed eliminated any alleged negligence
on the part of the State as the proximate cause of
the accident.

7. Procedure

Failure to deem a late notice of claim timely
was an abuse of discretion due to hospital’s actual
notice of events within notice of claim period.

Caminero v. New York City Health and Hospital
Corp. ~ 800 N.Y.S. 2d 173 (1% Dept. 2005)

The infant-plaintiff was born on February 8,
1994 at Bronx Municipal Hospital Center. She was
diagnosed with respiratory distress syndrome and
transferred to NICU. A pulse oximeter was attached
to her foot to monitor the oxygen saturation level
in her blood. Various notes in the chart indicated
that her right 5th toe became necrotic due to the
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pulse oximeter being placed on too tightly. The toe
auto-amputated. Plaintiff filed a notice of claim on
March 3, 1998. Plaintiff made a motion for an order
deeming the late notice of claim timely served. The
Supreme Court denied the motion. Trle Appellate
Division held that by virtue of the hospital records
made contemporaneously with the events giving
rise to the claim, defendant had actual knovx%edge
of the facts constituting the claim, and thus, it was
an abuse of discretion to not deem the notice of
claim timely.

8. Negligence

Where evidence as to cause of action is undisputed,
question as to whether any act or omission of defendant
was proximate cause thereof is one for Court.

Moncion v. Infra-Metals Corp. 800 N.Y.S. 2d 381
(1*tDept. 2005)

Defendant Infra-Metals, a steel distributor, loaded
steel onto a tractor trailer to be delivered to
defendant Hunterspoint Steel Company and then
to a company called Koenig Iron Worls and two
non-parties. The steel was loaded out of sequence
and the delivery going to Hunterspoint was not
at the top of the load. Angel Figuero, a driver for
Fenton Trucking, the operator of the trailer, checked
the steel after it was loaded by Infra-Metals. The
steel was unloaded at Hunterspoint, and the non
Hunterspoint Steel was reloaded and checked by
Figuero. Plaintiff was employed by Koenig. He
was injured when steel beams rolled off the truck
as it was being unloaded at Koening. The Court
held that there was no evidence of negligence by
Infra-Metals. Nothing in the record indicated that
the original loading was done negligently. Loading
the steel out of sequence did not violate any rule,
law or regulation. The Court held that Infra’s failing
to stack the beams in order merely furnished the
condition or occasion for the occurrence. It did not
cause or create a dangerous condition and was thus
not the proximate cause.

9. Summary Judgment

Plaintiff could not rely on testimony of one
defendant to create an issue of fact as to other
defendant’s liability when that testimony squarely
contradicted plaintiff’s testimony.

Serla v. Jacobson — 800 N.Y.S. 2d 565 (2™ Dept. 2005)

In an automobile accident case, plaintiff testified
that a short time before her coilision with the
defendant Jacobson vehicle, a mini-school bus
operated by defendant Georges left the east bound
lane and skidded across the west bound lane of
travel in front of her. Plaintiff testified that the mini-
bus did not cause her to lose control of her vehicle
or alter her direction of travel. She further testified
that she had already passed the mini-school bus and

Continued on next page
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Continued from page 12

was traveling west bound when she first observed
the Jacobson vehicle cross into her lane of travel
and come directly towards her. The Court held that
accepting pIaintiP/f’s testimony as true, it was clear
that the Georges vehicle was not the proximate
cause of the accident. Further, the Court held that
plaintiff could not rely on Jacobson’s version of the
accident as it squarely contradicted her testimony.

10. Medical Malpractice

Plaintiff made out a prima facie case of a departure
from the acceptable standard of care based on
allegedly inadequate discharge instructions.

Johnson v. Jamaica Hospital Medical Center 800
N.Y.S. 2d 609 (2" Dept. 2005)

Plaintiff presented to defendant hospital emer%ency
room with a gun shot wound to his leg, which had
caused a severely fractured tibia. Defendant doctor
removed the bullet and attached an external fixator
to the leg. Plaintiff was discharged with instructions
to stay o%‘ the leg, to keep it dry and not to touch the
pins. Approximately two months later, it developed
a severe infection requiring seven surgeries and
63 days of hospitalization. At trial, at the close of
plaintiff’s proof, the trial court directed verdicts in
favor of defendants.

On appeal, the Second Department held that
plaintiff's expert’s testimony that an infection at
the pin site was increased four fold in the absence
of a daily cleansing of the pin site wounds was
sufficient to allow the issue of proximate cause to
go to the g‘ury. Plaintiff’s testimony that he failed
to clean the pin site wounds due to inadequate
discharge instructions, was enough to establish,
prima facie, that his infection was caused by
defendant’s negligence.

11. Labor Law

Worker’s actions were “sole proximate cause” of injury.

Thomas v. Fall Creek Contractors, Inc. 800 N.Y.S.
2d 559 (1¢ Dept. 2005)

In a Labor Law 240(1) action, plaintiff fell from
temporary wooden stairs that were still in the
process of being constructed. The Court held that
laintiff was aware that the stairs had not been
Eolted to the parapet wall when he decided to
use them, that another nearby set of temporary
stairs had been completed and that the stairs did
not break when plaintiff fell. The Court concluded
that accordingly, plaintiff's actions were the sole
proximate cause of his injury.

12. Insurance
Vendor’s endorsement only covered vendor for

defects in manufacturers products, not for vendor’s

independent acts of negligence.

Raymond Corp. v. National Union Fire Insurance
Co. 800 N.Y.S5.2d 89 (2" Dept. 2005)

Plaintiff is the manufacturer of side loader forklifts.
Defendant National Union is plaintiff Raymond
primary liability insurer. Plaintiff Arbor was a
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Raymond vendor. Arbor sold two Raymond side
loaders to a steel distributor, Reyerson, for its
facility in Philadelphia. Because Reyerson’s new
rack system was put into place months before the
anticipated delivery date of the side loader, Ryerson
asked Arbor to secure two rental side loaders. Arbor
did so and reassembled and adjusted the rental
units at Reyerson’s facility. Arbor technicians did
not properly fit one of the side loaders, and one
technician essentially admitted that he knew it was
unsafe. A Reyerson employee sustained head and
brain injuries while operating it. Raymond settled
the underlying case and looked to National Union
for coverage.

The Court held that the National Union policy
covers vendors such as Arbor only with respect to
bodily injury “arising out of [Raymond’s products]”.
The Court concluded that this phrase means injuries
arising out of defects in the products, rather than
arising out of the vendor’s negligence, and denied
coverage to Raymond.

13. Procedure

Defendant did not waive defense of lack of
personal jurisdiction when it was first raised in
amended pleading permissible under CPLR Section
3025(a)

lacovangelo v. Shepherd 800 N.Y.S. 2d 916 (2005)

The action arose out of an accident that occurred
in Georgia. The decedent, a New York resident,
was injured when she was walking on a highway
in Georgia and was hit by a truck owned and
driven by residents of Georgia. She died several
months Yater, and the administrator brought suit
in New York. On November 8, 2002, defendants
served an answer that did not challenge personal
jurisdiction. On November 14, 2002, plaintiff
served an amended complaint. On November 21,
2002 defendants served an “amended verified
answer” raising a personal jurisdiction affirmative
defense. Defendants moved to dismiss on personal
jurisdiction grounds. Plaintiff argued that defendants

ad waived the defense by failing to assert it in their
original answer. The Supreme Court granted the
motion. The Appellate Division affirmed.

The Court of Appeals affirmed holding that
permitting a defendant to add a personal jurisdiction
defense to an answer by an amendment as of right is
consistent with CPLR Section 3211(e) and advances
the purposes of 3025(a).

14. Spoliation
Preclusion of evidence was proper sanction.

Delos Santos v. Polanco, 799 N.Y.S.2d 776 (2"
Dept. 2005)

In accident involving a police vehicle, plaintiffs
sought to strike answer of city, NYPD, and individual
offices on the grounds that the subject police vehicle
had been discarded prior to plaintiff's opportunity
to inspect. The Court held that the proper remedy
was precluding the city from offering evidence of
the speed of the NYPD vehicle because the missing

Continued on page 18 ..
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Breach of Contract to Purchase Insurance: Suing the Broker

Continued from page 4

Moreover, in 2003, five years after it decided Lenox,
the Third Department found that a certificate issued
by an agent did not bind the carrier in Wainwright v.
Charlew Construction Company Inc.® The Court held
that the fact distinguishing Wainwright from Lenox was
that the carrier in” Wainwright, which claimed that it
never received any request to add the general contractor
to an additional insured endorsement, cancelled the
named insured subcontractor’s policy prior to the loss
date.®® Thus, detrimental reliance could not create
coverage where was no insurance policy in existence.?!
The Court in Wainwright also noted that there is no
statutory requirement tﬁat the carrier send the notice of
cancellation to additional insureds.?

In addition, in 2004 in Linarello v. City University of
New York, the First Department clarified that detrimental
reliance can only estop a carrier where the certificate
was issued “with the intent of influencing” the additional
insured.?

Accordingly, owners and general contractors who
rely on a certificate alone do so at their risk.2* A safer
practice, though seldom followed, is to insist on a copy
of the actual policy’s additional insured endorsement.

Nonetheless, where there is a discrepancy between
the certificate and the policy, agency agreements are
Eroperly a part of discovery since “a broker can only

e viewed as being the insurer’s agent when there is
evidence that a broker acted with authority granted by
the insurer.”?

Indeed, it is essential to understand the document at
the center of these controversies, the certificate itself.

The Certificate

The general rule is that “the certificate of insurance
is not a contract to insure and not conclusive proof
standing alone, that such a contract exists.”2 Moreover,
an insurance certificate cannot extend coverage to
any greater extent than that provided in the insurance
policy.”’” Also, a certificate exchanged along with
certified policies in a discovery response does not raise
a factual issue as to the existence of coverage.?®

In addition, where certificates contain disclaimers
such as “for information only,” “confer no rights on the
holder” or “insurance afforded by the policies listed
on the certificate is subject to all the terms, exclusions
and conditions of such policies,” then the terms of
the policy govern® Such certificates cannot support
negligence claims against brokers. 3

However, the certificate that differs from the policy
coupled with additional evidence favoring coverage
may raise fact issues precluding summary judgment for
the carrier.

For example, in Rosalie Estates, Inc. v. Colonia
Insurance Co.,*! the First Department found that since
there was evidence that the carrier knew of the
discrepancy and intended to add the plaintiff as an
additional ‘insured, the certificate showing coverage
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was “not totally without relevance.” Thus, the summary
judgment motion by the carrier was properly denied.

Brokers’ Duty

Perhaps the greatest impediment to suing the broker
in these cases is that generally, the insurance brokers’
duty “runs only to their customers and not to any
adcritional insureds since there is no privity of contract
for the imposition of liability.”*

Thus, owners and general contractors claiming
additional insured status may not have a legal basis to
sue the broker under theories of negligence or negligent
misrepresentation.®® Negligent representation claims
do require privity missin% in the additional insureds
relationships with brokers.>*

Moreover, the breaching party would not have much
incentive to pursue its broker on behalf of the owner
given the limited damage exposure under Inchaustegui
and ongoing business relationship.?

In addition, the exceptions to the general rule
regarding the broker’s duty of privity of contract,
i.e. “fraud, collusion and special circumstance”?¢ are
difficult to prove.

Claims for fraud do not “require the existence of
a relationship of privity.”*” However, CPLR 3016(b)
requires that in actions for fraud, “the circumstances
constituting the wrong shall be stated in detail.”
Moreover, the issuance of a certificate with disclaimer
language cannot serve as the basis for a cause of action
alleging fraud® or misrepresentation.?

In" addition, where an insured is sent a copy of
the CGL policy prior to the accident and makes
no complaint, receipt of policy may be deemed
“conclusive presumptive knowledge” and assent to its
terms and limits.*

It has long been true in the Courts of the State of New
York, that a party who executes a contract is presumed to
know its contents and to assent to them.* This principle
has been applied to insurance policies frequently by the
Appellate Divisions,*? although arguably the additional
insured did not execute the insurance policy issued to
the breaching party.

However, in Reilly v. Progressive Insurance Co. %
the Second Department found in the context of an
automobile policy that the “mere fact that the plaintiff's
had ample time to read the policy ... is not a superseding
cause precluding liability as a matter of law.”

If the failure to have the owner or general contractor
named as an additional insure was in fact, the fault
of the tenant or subcontractor, it should be noted that
absent a specific request for coverage, the agent is
under no common law duty to guide, advise or direct
an insured to obtain coverage beyond that requested.*

Finally, it should be noted that for purposes of
the statute of limitations set forth in CPLR 214(6),
misfeasance claims against insurance brokers and
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agents is not considered “malpractice other than
medical, dental or podiatric” thus the six years
statutory period applies.*

Conclusion

Pursing the negli?ent broker for Kinney claims may
be tempting but ultimately unavailing. As the above
discussion is intended to highlight, these types of
cases are fact sensitive and thus it is essential for all
sides to be aware of the current state of case law and
to establish the proper foundation for their arguments
by obtaining tﬁe appropriate documents through
investigation and discovery.
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Recurring Conditions: Can They Still Substitute For Notice Of A Defect?

Continued from page 6

in plastic bags on a staircase in the building where he
lived. The plaintiff testified that the papers had been on
the stairwell for about 24 hours prior to the accident.
But even without that proof, the Second Department
noted, the plaintiff raised a triable issue of fact as to
whether or not the defendant had “actual notice of a
recurrent condition of newspapers accumulating on the
staircase, and thus may be charged with construction
notice of each specific recurrence of that condition.”

One problem with the recurring condition theory
has been its inconsistent application by the Appellate
Division. One can also find in each of tﬁe four
departments rejecting the theory in cases presenting
similar facts. For example, in Durney v. NYCTA, the
fact that homeless people regularly congregated in the
area of the plaintiff's accident provided only a “general
awareness” of the puddle of urine in which plaintiff
slipped. See also, Gloria v. MCM Emerald Enterprises
Inc.,'" [prior spilling of drinks on dance floor did not
create liability for recurring condition]; Richardson-
Dawn v. Golub Corp.,” [general awareness that floor
mats occasionally “bunch up” insufficient to constitute
notice of an ongoing dangerous condition]; Winecki
v. West Seneca Post 1183 Inc.,” [configuration of
banquet room requiring patrons to carry drinks across
dance floor insufficient to impose liability].

A larger problem, however, with the cases supporting
this theory is their seeming inconsistencies with Gordon
itself. After all, the congregation of members of the
public eatin% lunch on the stairs, coupled with the
departure of maintenance personnel during lunch
hour, would certainly seem to be an apt occasion for
the exercise of the recurring condition doctrine. It is
difficult, indeed, to distinguish these facts from notice
that tenants tend to leave debris in a stairwell, or that
newspaper deliverers tend to throw their papers on
stalrs.

That was the situation when the First Department
heard defendant’s appeal in Rivera v. 2760 Realty
Company LLC™. There, the plaintiff slipped on refuse
consisting of beer bottles, soda cans, urine and other
liquids which had been left on the flight of stairs in
an apartment building operated by the defendant.
The plaintiff, a tenant, testified at a deposition that the
stairway had been clear the evening before. However,
he asserted that refuse would often be left on the stairs
by other tenants who used the stairwell as a party area.
Tze defendant’s superintendent admitted that he knew
of that use. Based on these facts, the First Department
held, this was not a case of mere general awareness,
but a recurring dangerous condition regularly left
unaddressed by defengant.

The Court of Appeals reversed in a brief memo-
randum’. The high Court noted that no evidence was
offered indicating that the landlord was notified of the
debris that night or that the bottle was present for a
sufficient period of time that the defendant’s employees
had the opportunity to discover and remove it. In so
doing, the Court rejected the argument advanced by
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the plaintiff, and adopted by the First Department, that
since the defendant Ead actual notice that individual
tenants left refuse on the stairs, liability may exist based
on a recurring condition and that such facts removed
the scenario from one of a general awareness. Rather,
the Court of Appeals state§ clearly that the plaintiff
failed to raise a triable issue of fact as to whether the
defendant had constructive notice on “any theory” of a
dangerous condition in the stairwell.

Conclusion

Does Rivera signal the end of the recurring condition
theory as a basis for liability? Or will the Appellate
Divisions continue to attempt to carve out this exception
to the rule requiring actual or constructive notice? In any
event, defense attorneys who seek summary judgment
from the Appellate Divisions in cases like these should
make it their business to be familiar with both the
Appellate Division and Court of Appeals decisions in
Rivera and argue that the theory no longer applies to
cases where the transient condition was caused by
others, even though the defendant may have known
that others had caused similar conditions in the past.

But even if the Appellate Divisions take the ruling in
Rivera to heart, there is still at least one type of case
where the recurring condition exception may remain
viable. The cases we have addressed so far concern
awareness by a defendant that others — co-tenants,
careless dancers, the homeless — can continually create
dangerous conditions on real property. But there is a
different type of “recurring condition” that the Court
of Appeals has not yet addressed: those caused by a
defect in the premises itself. For example, in Knight v.
Sawyer,' ice regularly formed on a stairway as a result
of a leak in a roof athhe absence of gutters in the front
of the defendant’s building.

The defendant had actual knowledge of the condition
but took no steps to remedy it. Therefore, the Fourth
Department held, the defendant could be charged with
constructive notice of each specific reoccurrence of
the icy condition. That form of recurring condition may
well survive Gordon, Piacquadio, and, now, Rivera.

' Anderson v. Central Valley Realty Company, 300
A.D2d 422, 751 N.Y.S5.2d 586 (2d Dep't 2002

2113 A.D.2d 701, 493 N.Y.S.2d 464, 1 Dep’t 1995,
reversed, 67 N.Y.2d 836, 501 N.Y.S5.2d 646

> Gordon, supra, 67 N.Y.2d at 838, 501 N.Y.S.2d at 647
{citations omitted)

4201 A.D.2d 338, 607 N.Y.S.2d 313 (1 Dep’t 1994),
reversed, 84 N.Y.2d 967, 622 N.Y.S.2d 493 (1994)

> 255 A.D.2d 160, 679 N.Y.S.2d 398 (1 Dep’t 1998)
©234 A.D.2d 106, 650 N.Y.S.2d 717 (1 Dep’t 1996)
7244 A.D.2d 1002, 664 N.Y.S.2d 964 (4 Dep’t 1997)
8282 A.D.2d 815, 722 N.Y.S.2d 820 (3d Dep't 2001)
®15 A.D.3d 641, 792 N.Y.S.2d 501 (2d Dep’t 2005)
249 AD.2d 213, 671 N.Y.S.2d 262 (1% Dep't 1998)
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Undocumented Aliens and Lost Wages:
Part I1I*

Recurring Conditions: Can They Still
Substitute For Notice Of A Defect?

Continued from page 2

as follows: Thus, the principal question presented
in this case is whether an award of lost wages to
an undocumented alien presents an obstacle to the
Congressional objections underlying. Majlinger, N.Y.
Slip Op. at 5. Phrased differently, would allowing an
undocumented alien to assert a future lost wage in
U.S. dollars deter immigration of illegal aliens, have
no impact on such immigration or, if an illegal alien
knows he will collect wages in United States dollars,
injured or not, would, this promote illegal immigration
to the unanimous opinion of the court held: 1) Hoffman
does not apply to awards of damages in personal
injury actions; 2) disallowing a claim for lost wages
by an undocumented alien “would, in effect, grant
Eartial immunity from duties such as those imposed
y Labor Law §§240(1) and 241(6) to employers
and other defendants”; 3) withholding lost wages
from undocumented aliens “would create a perverse
incentive for employers to hire such aliens; and 4) the
plaintiff may pursue his full lost wage claim in United
States dollars.

To fully understand this decision, particularly those
portions of the opinion which repeatedly express the goal
of deincentivizing the plaintiff's employer from hiring
illegal aliens it is important to note that the plaintiff’s
employer, the entity to whom the court wanted to send
a message about its hiring practices was not a party to
the action. Indeed, in New York, as in many other states,
an employee is precluded from asserting a direct action
against his’her employer by virtue of the Workmans
Comﬁensation statutes. Additionally, those instances in
which the employer can be impleaded into an action
in New York have been considerably narrowed by the
antisubrogation Rule (Northstar v. Continental 82 N.Y.2d
2d, 604 N.Y.S. 2d 510 (1993). and by the adoption of
the “Grave Injury Rule” to section eleven of the Workers
Compensation Laws several years ago. Thus, although

.the Chief rationale for the Second Department’s decision
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ostensibly to dissuade the employer from hiring illegal
aliens, the decision is not clear on how this is to be
accomplished in the vast majority of cases in New York
as the employer can never be brought into the lawsuit.
Furthermore, in those limited instances in which the
AntiSubrogration Rule or the Grave injury rule do not
appir so as to permit impleader of the employer, the
employers liabi it?/ portion of the mandatory workers
compensation policy will respond to a claim for pain
and suffering and lost wages thus making the insurer the
real party in interest. Indeed, how is the employer to be
dissuaded from hiring illegal aliens by this decision if, in
the vast majority of cases, they cannot be impleaded into
the employer’s lawsuit and, when they are impleaded,
they are not the financially responsible entity to pay the
plaintiff's lost wage claim.
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11298 A.D.2d 355, 751 N.Y.5.2d 213 (2d Dep’t 2002)
12252 A.D.2d 790, 676 N.Y.S.2d 260 (3d Dep’t 1998)
13227 A.D.2d 798, 643 N.Y.5.2d 292 (4" Dep’t 1996)
10 A.D.2d 503, 781 N.Y.S.2d 645 (1% Dep’t 2004)
54 N.Y.3d 837, 797 N.Y.S.2d 369 (2005)

16306 A.D.2d 849, 762 N.Y.S.2d 458 (4™ Dep’t 1993)

L |
Worthy Of Note

Continued from page 13

evidence did not deprive plaintiffs from proving
their case. Plaintiffs failed to establish that their
own car could not be examined to determine point
of collision and the speed of the police vehicle at
the point of impact. In addition, the court held that
if the police vehicle was the only source of such
information both parties were equally prejudiced,
and thus, it would Ee improper to dismiss a pleading

on the basis of spoliation.
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Breach of Contract to Purchase Insurance: Suing the Broker
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%227 AD.2d 335, 643 N.Y.S.2d 59, 62 (1% Dept.
1996).

2 Arredono v.City of New York, 6 A.D.2d 328, 775
N.Y.S5.2d 150 (1% Dept. 2004).

¥ Benjamin Shapiro Realty Company, LLC v. Kemper
National Insurance Companies, 303 A.D.2d 245, 756
N.Y.5.2d 45, (1¢ Dept. 2003).

3 Metral v. Horn, 213 A.D.2d 524, 624 N.Y.5.2d 177
(2d Dept. 1995; Benjamin Shapiro Realty Company LLC
v. Kemper National Insurance Companies, 303 A.D.2d
245, 756 N.Y.S.2d 45 (1% Dept. 2003).

3 See, for example, Federal Insurance Company v.
Spectrum Insurance Brokerage Services, Inc., 304
A.D.2d 316,317, 758 N.Y.S.2d 21, 23 (1¢ Dept. 2003)
where the court dismissed a purported subrogation
claim brought by a plaintiff carrier against a broker
which failed to procure sufficient insurance for its
subrogors as additional insureds finding “plaintiff's
insureds suffered no loss.”.

* Binyan Shel Chessed, Inc. v. Goldberger Insurance
Brokerage, Inc., 18 A.D.3d 590, 795 N.Y.5.2d 619 (2d
Dept. 2005);

3 Binyan Shel Chessed, Inc., 795 N.Y.S.2d at 621.

* Greater New York Mutual Insurance Company v.
White Knight Restoration, Ltd., 7 A.D.3d 292, 776
N.Y.S.2d 257 (1% Dept. 2004).
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* Benjamin Shapiro Realty Company, LLC v. Kemper
National Insurance Companies, 303 A.D.2d 245, 246,
756 N.Y.5.2d 45, 46 (1 Dept. 2003).

“ Norian v. Cohen, 7 A.D.3d 288, 776 N.Y.S5.2d 787 (1*
Dept. 2004); Madhvani v. Sheehan, 234 A.D.2d 652,
650 N.Y.S.2d 490 (3 Dept. 1996).

“ Metzger v. AETNA Insurance Company, 227 N.Y. 411
(1920).

“ See Choung v. Allstate Insurance Company, 283 A.D.2d
468, 724 N.Y.S.2d 882 (2 Dept. 2001); Busker On the Roof
Limited Partnership Co. v. M.E. Warrington, 725 N.Y.S.2d 45
(1# Dept. 2001); Chase’s Cigar Store Inc. v. Stem Agency Inc.,
722 N.Y.5.2d 320 (4" Dept. 2001); Renee Knitwear Corp.
v. ADT Security Systems, 277 A.D.2d 215, 715 N.Y.S.2d
341 (2d Dept. 2000); Nicholas J. Masterpol, Inc. v. Traveler’s
Insurance Companies, 711 N.Y.5.2d 88 (4" Dept. 2000);
Feinblum v. Liberty Mutual Insurance Company WL21673620
(SDNY 2003).

© 288 A.D.2d 365,366, 733 N.Y.S.2d 220, 221 (2d
Dept. 2001).

“ Murphy v. Kuhn, 90 N.Y.2d 266, 660 N.Y.S.2d 371
(1997); See also Insurance Broker: Order Taker or
Professional, by Robert M. Sullivan and David H. Paige,
Tort Source Spring 2004.

“ federal Insurance Company v. Spectrum Insurance
Brokerage Services, Inc., 304 A.D.2d 316, 318, 758
N.Y.5.2d 21, 23 (1% Dept. 2003)
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